CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT MILLEDGEVILLE, 


MAY TERM, 1849. 


No 71.—Siwwney R. Crensuaw, plaintiff in error, vs. MatTHEW 
F. Jackson, defendant. 


[1.] A debt, to come within the Lawof Set-Off, must be a money demand of 
a liquidated nature, and for which debt, indebitatus assumpsit, or some other 
action, ex contractu, will lie; and a right of action for damages, founded on 
a breach of warranty, cannot be off-setted. 

[2.] Upon the transfer of a note payable to bearer, by delivery, the transfer- 
er ceases to be a party toit, and is not, generally, responsible thereon to the 
transferee, or any subsequent holder; butif he undertake to guarantee the 
payment of the note, he will be liable to the transferee on that special con- 
tract, and it isa proper matter of set-off. 

[3.] A transfers for value, a note payable to bearer, to B by delivery, and at 
the time says, “C, (the maker,) although a poor man, is perfectly good for 
his contracts, and if C is not good I am good:” Held, that testimony of these 
sayings is admissible, as going to support a plea of a promiseand undertak- 
ing to guarantee the payment of the note. 

[4.] Upon a motion to arrest the reading of the depositions of a witness, who 
says that he was theagent of the party plaintiff, upon the ground that his 
authority as agent was in writing and ought to be produced, and upon the 
introduction of other evidence to prove that his authority was in writing: 
Held, that whether it be sufficiently proven that the authority was in writings 
isa fact for the finding of the Court, and that this Court will not interfere 
with the finding of the Court below, under such circumstances, except in a 
clear, strong case. 
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[5.] Held, also, that a motion thus to arrest the reading of depositions, or the 
examination of a witness, is irregular, and that the better practice in all 
such cases is, fur the reading or examination to proceed, and upon proof that 
the testimony was illegal, afterwards to move to withdraw it from the Jury. 


Assumpsit, &c. in Oglethorpe Superior Court. Tried, October 
Term, 1848, before Judge Sayre. 


This was an action commenced by Crenshaw against Jackson, 
for the purchase money for a cotton gin sold him. The defend- 
ant pleaded payment, and the following plea of se:-off: “ And for 
further plea, &c. detendant says, that on 8th February, 1842, said 
plaintiff was indebéed to this defeudant, and was indebted at the 
time of the commencement of the action hereof, , and is still in- 
debted, in the sum of fifty-five dollars, besides interest ; for that, 
on the day and year aforesaid, said plaintifftransferred and deliv- 
ered to this defendant, in a fair course of trade, and for a valuable 
consideration, by this defendant then paid, two certain promissory 
notes made by one Samuel Ray, and payable to plaintiff or bear- 
er, bearing date 22d January, 1842, and due and payable on 25th 
December next afier the date last aforesaid—one of said notes 
being fur the sum of $25, and the other for $30; and this defend- 
ant avers, that at the time said plaintiff transferred and delivered 
said notes to this defendant, the said plaintiff, in consideration that 
this defendant had at that time paid and delivered to said plaintiff 
a full and valuable consideration for said notes, undertook and 
promised to pay to this defendant the contents of said notes, with 
interest, according to their tevor and effect ; and the said plaintiff, 
in consideration of said valuable and full consideration, paid as 
aforesaid by this defendant to said plaintiff for said notes, at the 
time of said transfer and delivery as aforesaid to this defendant, 
said plaintiff warranted said notes to be perfectly good and sol- 
vent, and also undertovk and promised to pay said notes to this 
defendant, and then and there verbally guarantied the payment of 
the same to this defendant.” 

The plea farther alleged, that Ray was insolvent at the time, 
and has since absconded and gone to parts unknown, and that 
his insolvency was known to plaintiff at the time—“« By means 
whereof and by virtue of the premises, the said plaintiff became 
liable to pay this defendant the contents of said notes, with inter- 
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est; and the said plaintiff was, at the time of the commencement 
of the action hereof, and is now, indebted to this defendant the 
sum of money mentioned in said notes, with interest ; and being 
so indebted and owing, and in consideration thereof, the said 
plaintiff heretofore, to wit: on the day and year aforesaid, under- 
took and promised to pay this defendant the contents of said 
notes; where-ore this defendant pleads the same by way of set 
off,” &c. 

On the trial, plaintiffs counsel demurred to the plea of warran- 
ty, on the ground that it did not disclose a proper subject-matter 
of set-off. The Cvourt overruled the demurrer, and _plaintiff’s 
counsel excepted. 

The defendant offered in evidence, the depositions of Joshua 
R. Crane, who swore that he was present at the time of the trans- 
fer of the notes, and that Crenshaw said that the notes were 
good, andthe maker, though a poor man, was perfectly good for 
his contracts, and that if Ray (the maker) was not good, he 
(Crenshaw) was good. 

To which depositions plaintiff objected, on the ground that they 


did not support, and were not competent to support, any of the 
issues. The Court overruled the objection, and plaintiff ex- 


cepted. 

Defendant offered in evidence, the depositions of Jonathan P. 
Davis, who swore that he was impowered by Crenshaw to settle 
the debt of Jackson, and that, as agent, he gave Jackson the re- 
ceipt attached to the interrogatories. 

Plaintiff's counsel objected to the reading of the depositions, on 
the ground that the agency was created by writing, and in proof, 
offered the depositions of one Evans, who swore, “ that he went 
to defendant for Mr. Jonathan P. Davis, with an order from plain- 
tiff for a cotton gin.” The Court held the proof ofthe agency’s 
being in writing not sufficient, and admitted the evidence of Da- 
vis; to which decision plaintiff excepted. 

Upon these exceptions error has been assigned. 


L. H. Srepnens, for plaintiff in error— 
1st. A representation is no warranty unless so intended. Pas- 


ley vs. Freeman, 3 T. R. 58. Sweet vs. Colgate, 8 American Com. 
Law, 342. Jackson vs. Wetherell, 8 American Com. Law, 350. 
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2d. A declaration on a warranty cannot be supported by evi- 
dence of fraud or deceit. Snell vs. Moses & Sons, 1 Johnson, 96. 
Ex’ rs of Evertson vs. Miles, 6 John. 138. 

3d. Damages, neither for deceit, nor even on a contract of war- 
ranty, are a proper subject-matter of set-off. Chitty on Contracts, 
841, 843, 845. Prince’s Dig. 425. 

4th. When a note is traded, with a warranty of solvency ex- 
pressed or implied, a breach of the warranty entitles the trans- 
feree to recover, not the amount of the note, but the consideration 
he paid for it. Story on Promissory Notes, §117 and note, 118 and 








note. 
T. R. R. Coss, for defendant. 
By the Court-——Nisnet, J. delivering the opinion. 


To this action a plea of set-off was filed, in which several 
grounds of claim against the plaintiff are exhibited. Among 
them, a verbal warranty by plaintiff to the defendant, of the good- . 
ness of two promissory notes, transferred by him to the defend- 
ant for a valuable consideration. This part of the plea was de- 
murred to, because it did not “disclose a proper ground of set- 
off’ The Court overruled the demurrer, and the plaintiff ex- 
cepted. 

[1.] A right of action for a breach of warranty, we hold, is not 
within the English Statute of Set-Of The debt claimed must 
be a money demand, and of a liquidated nature, and for which 
debt, or indebitatus assumpsit, or some action ex contractu, will 
lie. Such has been the construction of the British Statute. Chit- 
ty on Contracts, 842, 843. Morly vs. English, 5 Scott, 314. 4 
Bing. N. C. 58. 6 Dowl. 202. 8S. C. 5 M. & S. 442. 6 Rand. 
619. 5 B.§ Ald.93. 1E p, R.378. Montague on Set-Off, 18. 
Tidd, 715. 4 7. R. 512. 2 T. R. 32. 3 McLean, 381. 3 A. 
K. Marshall, 31. 3 Blackf. 31. 2 Wash. C. C.132. 6 Conn. 
613. Although our own Statute is in some particulars more com- 
prehensive than that of England, it does not vary from it in this 
regard. We think, therefore, the demurrer ought to have been 
sustained. 

The plaintiff also excepted to the ruling of the Court, admit- 
ting the evidence of Joshua R. Crane, upon the ground that “it 
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did not support, and was not competent to support, any of the is- 
sues made by the pleadings.” 

To determine this point, it is necessary, first to ascertain what 
were the issues made. The plea is not full, nor accurately drawn, 
but, upon the whole, sufficiently so to be recognized. Different 
grounds of set-off, in the same plea, are like different counts in 
the same declaration, and the bad parts of it may be excluded and 
the balance retained. 2 Wm. Bl. R. 910. 

One of the grounds of se¢-of is, an undertaking and promise 
of the plaintiff, in consideration of defendant’s having paid him 
value for these notes, to pay their full value to the defendant, if 
the maker proved unable to pay. Thisis one of the issues made 
by the pleadings, and such promise is within the Statute of Set- 
Of: 

[2.] These notes were made payable to bearer, and were trans- 
ferred, by delivery. Now, itis generally true, that where a prom- 
issory note is payable to bearer, and it is transferred by mere de- 
livery, without any indorsement, the person making the transfer 
ceases to be a party, and is not responsible thereon to the trans- 
feree, or any subsequent holder. Story on Prom. Notes, §117. 
Ib. on Bills, §109 and note. Chitty on Bills, 8 ed. p. 268, 269. 

[3.] Butif he undertakes to guaranty the payment of the note, 
upon such delivery, to the transferee, he may be liable on such 
special contract to him. Story on Prom. Notes,§117. Chitty on 
Bills, 8 ed. p. 269, 270. Morris vs. Stacy, Holt N. P. R. 153. 
It is contended, however, that the testimony offered and admitted, 
does not support this plea, and ought, on that account, to have 
been rejected. It is insisted, that it proves no promise or under- 
taking, but only a false representation, for which alone an action 
of deceit will lie. What is the testimony? The witness swore 
that he was present at the time the notes were transferred ; that 
Crenshaw (the plaintiff) said that the notes were good, and the 
maker, though a poor man, was perfectly good for his contracts, 
and if Ray (the maker) was not good, he (Crenshaw) was good. 
The first part of this testimony, I admit, only goes to prove a re- 
presentation, and does not, by itself, sustain the plea. We think, 
though, that the whole taken together, does go to support the 


plea, and was properly sent to the Jury for what it was worth, 

under the instructions of the Court on the law of the case.’ The 

last part of this statement, made by the plaintiff, is to be constru- 
VOL. VI. 65 
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ed according to the way in which the parties would naturally un+ 
derstand such a declaration. It certainly was meant to convey 
some meaning, and the defendant must be considered as_under- 
standing it to mean something. When one, upon the transfer of 
a note, represents the maker as perfectly good, and adds, “if he 
is not good I am good,” he is, I think, to be held as intending 
to be understood by the other party to say, “he (the maker) is 
perfectly good and will pay the note, but if he is not good, and 
does not pay it, Iam good and I will pay it.’ There is no other 
intelligible or sensible meaning to be deduced from the words. 
They go to prove an undertaking to guaranty the payment of the 
note. We affirm this decision. 

[4.] The remaining exception was taken to the admission of 
the depositions of Jonathan P. Davis, because he, testifying to cer- 
tain acts done by him as agent of the plaintiff, under a written au- 
thority, the writing was not produced. The Circuit Judge did 
not deny, but that if the witness acted under a power in writing, 
the writing ought to be introduced. He placed his admission of 
the evidence on the ground that it was not sufficiently proven 
that the authority was in writing. The depositions of Davis be- 
ing read, the plaintiff’s counsel objected, alleging that his author- 
ity was in writing, and must be produced; and to show that it was 
in writing, offered the depositions of one Evans, who testified, 
that he (Evans) went to the defendant for Jonathan P. Davis, 
with an order from the plaintiff, &c. This statement of Evans, 
that he went to the defendant with an order from the plaintiff, is 
claimed to have shown that Davis’ authority to settle with the de- 
fendant for the plaintiff, wasin writing. The presiding Judge, in 
determining a question of fact addressed to him, held that it did 
not show that fact. To whom this order was given, does not cer- 
tainly appear—both the witnesses, it seems, were agents of the 
plaintiff. The order spoken of by Evans, may have been an or- 
der to himself. That it was given to Davis, is not, to our minds, 
clearly proven. Whether it was or not, as before stated, was a 
fact for the finding of the Court. The Court found it against the 
plaintiff. Under such circumstances, we will not, but ina clear, 
strong case, disturb the finding, any more than we would the ver- 
dict of the Jury on the facts of a case. This is not a clear, 


strong case. 
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[5.] Besides, it was irregular, whilst the depositions of a wit- 
ness are being read, or whilst a witness is on the stand being 
examined, to move to arrest the reading, or the examination, 
to show that his testrmmony ought not to be admitted, by read- 
ing other testimony, or by examining another witness. If, du- 
ring the reading or examination, it comes out that the testimony 
ought not to be admitted, ¢hen it is proper at once to move to ar- 
rest it; but it is not proper to arrest it with a view to show, by 
other evidence, that it ought not to be admitted. The better 
practice, we think, is for the reading or examination to proceed, 
and if, by other testimony regularly admitted, it is made to appear 
that it is illegal, to move to withdraw it. It is true that, as argu- 
ed by counsel, the impression of illegal evidence made upon the 
mind of the Jury, may not always be wholly effaced by its with- 
drawal; but the danger of that result is a less evil than the con- 
fusion and disorder which the other practice would introduce into 
trials. We shall not send this cause back, although we sustain the 
first exception ; for ifthe plea as to the warranty had been strick- 
en, there was still enough in the pleadings and evidence, to author- 
ize the judgment. Let it, therefore, be affirmed. 





No. 72.—Jesse Rosrnson, guardian of A. J. Lamar, plaintiff in 
Ji. fa. and plaintiff in error, vs. Joun Scuuy, defendant, and 
WiuraM Cooper, claimant. 


[1.] Where an execution has been levied on property which is claimed by a 
third person, and the claimant seeks to show that the judgment has been 
satisfied, he must prove that the payment was made to the plaintiff in fi. fa. 
or the person holding the legal control under him. 

[2.] An assignment of a judgment should be in writing, in order to vest the 
legal title in the assignee: and if transferred by delivery merely, the as- 
signee takes an equitable interest, and may use the name of the plaintiff for 
the purpose of enforcing his rights. 

{3.] By the Civil Law, sales of immovable property were set aside, where 
the inadequacy of price amounted to one-half the value. This rule, howey- 
er, even by that code, did not apply to personalty; and the Common Law 
has fixed no definite proportion as the test of inadequacy. 


. 
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[4.] Mere inadequacy of price, or any other inequality in the bargain, does 
not constitute, per se,a ground of relief against the contract, either at Law 





or in Equity. 

[5.] But where there are other ingredients in the case, of a suspicious na- 

« ture, or peculiar relations between the parties, gross inadequacy of price 
must, necessarily, furnish the most violent presumption of fraud. 

[6.} Before relief will be granted, the parties must be placed in statu quo; 
and on this account, the party seeking to set aside the contract, is driven, 
necessarily, into Equity, as the remedy at Common Law is not adequate to 
the exigencies of the case. 

[7.] Instructions of the Court which assume or pre-suppose a fact proper for 
the decision of the Jury, should not be given where there is conflicting tes- 
timony. 

[8.] An instrument conveying negroes, and their future increase, absolutely 
to the grantee, his heirs and assigns, “ but I do hereby save and reserve to 
myself a life-estate in the property above conveyed to said J. S. his heirs 
andassigns:” Held, to be a deed and not a will. 

[9.] A remainder in personalty may be created by deed, reserving a life-es- 
tate to the grantor or any one else. 

[10.] A conveyance from M. D. M. to J. 8. his heirs and assigns, of all the 
cattle, horses, furniture, bank-stock, money, &c. which she might leave or 
be possessed of at her death, is a will and not a deed. 

[11.] An instrument may be adeed in partand a will in part. 

[12.] The claimant is entitled, in all cases, whether he holds under the defen- 
dant in execution or not, to show that the fi. fa. which is levied on his pro- 
perty is inoperative, by reason of payment or any other cause. 

[13.] The claimant cannot, for the purpose of protecting his property, show 
paramount title in a third person. 


Fi. fa. levy and claim, in Richmond Superior Court. Tried 
before Judge Hout, January Term, 1849. 


A fi. fa. in favor of Jesse Robinson, as guardian of A. J. La- 
mar, against John Schly, was levied on several negroes, to which 
a claim was interposed by William Cooper, and the parties were 
at issue upon this claim. 

The plaintiff’s counsel gave in evidence the following instru- 
ments: 

“ State or GeorerA, Laurens County: 

«‘ Know all men by these presents, that I, Mary D. Moore, of 
the County and State aforesaid, for and in consideration of the 
friendship and esteem, love and affection, and the many services 
rendered to me by John Schly, of Jefferson, I do, by these pre- 





can a* 


“SN BURR I 
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sents, give, grant and convey unto said John Schly, his heirs and 
assigns forever, the following property, to wit: a negro woman, 
named Jane, about forty-three years of age, and her four children, 
William, a boy, about fourteen years of age, Rosey, a girl, about 
thirteen years of age, Matilda, about twelve years of age, Willa- 
by, a boy, about four years of age—together with the future in- 
crease and issue of the said female slaves; also, all my stock of 
cattle and horses, household and kitchen furniture, and my bank 
stock, which I may be possessed of.at my death; as also, all mo- 
ney which I may leave at my death; also, all the real estate 
which I may be possessed of at my death, to him, the said John 
Schly, his heirs and assigns, forever; but I, the said Mary D. 
Moore, dohereby saveand reserve to myself, alife-estate in the pro- 
perty above conveyed to the said John Schly, his heirs and assigns. 

“In witness whereof, I have hereunto set my hand and affixed 
my seal, this tenth day of October, 1834. 

[ Signed, ] “MARY D. MOORE, [1.s.] 
«Signed, sealed and delivered in the presence of 
‘«*JamMES WrieutT, 
“Epwin W. Orvis.” 

«GroreiA, LAURENS County : 

“ Whereas, William Cooper and Mary D. Moore have inter- 
married with each other, and said parties finding, from sad expe- 
rience, and the great difference in their ages, as well as entire 
want of congeniality in their dispositions, and that they cannot 
agree but upon one thing, and that is, that they shall each live 
separate and apart from this time forward and forever, and 
that neither is to be bound for the contracts of the other; nor shall 
either molest or interfere with each other, or any thing or things 
held or owned by the other, as though no contract of marriage 
had ever existed ; and whereas, said Mary D. the wife of said Wil- 
liam, is entitled to a life estate under and by virtue of a deed of 
conveyance, made and executed by the said Mary D. whilst sole 
and unmarried, to John Schly, then of Jefferson County, and 
now of Richmond County, and executed by said Mary D. on the 
tenth day of October, 1834—a reference being had to said deed, 
now on record in the Clerk’s office of said County, will more fully 
appear: and whereas, by this agreement of said parties, the said 
William Cooper does convey to a trustee of the said Mary D. all 
the rights which he acquired to all the property owned by said 
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Mary D. during her life, or otherwise, by virtue of his said inter- 
marriage with the said Mary D. for her sole and separate use du- 
ring her life, and for her maintenance; and that said trustee is, in 
consideration of such conveyance and separation, to indemnify and 
save harmless, the said William Cooper, from all the debts or con- 
tracts of said Mary D. now existing, or which she may in future 
contract: and whereas, the said John Schly has consented and 
agreed to become Trustee as aforesaid, by signing this agreement 
with said Mary D. the wife of said William Cooper; and said 
John Schly has also conveyed to said William Cooper, his right, 
under said deed, in fee, after the death of said Mary D. to one of 
said negroes, named in said deed made by said Mary D. to said 
John Schly, and which negro woman is named Matilda; in con- 
sideration of said conveyance, by said John Schly, of said negro 
woman, he, the said John Schly, his heirs and assigns, is to have 
all the property, both real and personal, herein conveyed to him 
as trustee aforesaid, with all the increase of the female slaves, to be 
his right, in fee simple, discharged from the trust aforesaid, at the 
death of the said Mary D. and which said John Schly is entitled 
to under said deed, made by said Mary D. to him, after the death 
of said Mary D. now the wife of said Wiliiam Cooper ; and also, 
in further consideration that said John Schly indemnifies said 
William Cooper against the debts at present existing against said 
William, to the amount of two hundred and fifty dollars. 

“Now, know allmen by these presents, that I, the said William 
Cooper, of said County, for the considerations herein before ex- 
pressed and received, do hereby bargain, sell, convey and confirm 
unto the said John Schly, his heirs and assigns, forever, both as 
trustee as aforesaid, for and during the natural life of said Mary 
D. and for her separate maintenance and support, as also to the 
said John Schly individually, and discharged from said trust at 
the death of said Mary D. all the right, title and claim which I have 
acquired to any and all property, both real and personal, had and 
held by said Mary D. under said deed made to said John Schly, 
or which she may have otherwise acquired; and also, the follow- 
ing property, to wit: two lots in the town of Dublin, adjoining 
lots of Jeremiah H. Yopp, and whereon said Mary D. now re- 
sides; also, the following negro slaves, with the increase of the 
female slaves, to wit: Jane, a woman, about forty-eight years of 
age, William, a man, twenty-one years of age, Rose, a girl, about 
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nineteen years of age, Willaby, a boy, about fourteen years of 
age, Sam, a boy, about six years of age, Louisa, a girl, about four 
years of age; also, five shares of the capital stock of the Union 
Bank of South Carolina; also, two horses; also, all the stock of 
cattle; also, all the household and kitchen furniture—to have and 
to hold the same, to said John Schly, his heirs and assigns, forever, 
against me, the said William Cooper, my heirs and assigns; and 
the said John Schly doth hereby bind himself to do and perform 
all the covenants herein before set forth on his part, both as trus- 
tee and individually. 

“In testimony whereof, the parties have hereunto set their 
hands and seals, this twenty-second day of December, 1840. 


his 
WILLIAM % COOPER, [..s.] 


mark. 


MARY D. COOPER, [1.s.] 
JOHN SCHLY, [t.s.] 
«Signed, sealed and delivered in presence of 
Francis Tuomas, 
Lewis P. Mappox, J. P.” 
The negroes levied on were identified as the same mentioned 
in the deeds, and the death of Mrs. Cooper was proven to have 
taken place before the levy. 
The claimant showed his marriage ‘with Mrs. Moore, and that 
letters of administration on her estate had been granted to him. 
There was some evidence as to the relationship of attorney and 
client, between John Schly and Mrs. Moore, and the circum- 
stances under which the instruments were executed. 
The claimant proved by George Schly, that the plaintiff’s exe- 
cution was now proceeding for the witness’ benefit—he claiming it 
under the following assignment : 


“ Jesse Rosinson, Judgment, in the Superior Court 
Guardian of A. J. Lamar, of Richmond County, 
vs. at June Term, 
Joun ScuHty. 1841. 


“For value received, in the sum of thirty-five hundred dollars,. 
of George Schly, I hereby assign and transfer said judgment to- 
him, for his own use, without recourse on me. 

“JOHN B. LAMAR, 
“ Guardian of A. J. Lamar, and assignee of Jesse Robinson, former guardiaa- 


“ Macon, January 3d, 1844.” 








520 SUPREME COURT OF GEORGIA. 





Robinson vs. Schly and Cooper. 





The Court charged the Jury— 

1st. That the plaintiff's execution was inoperative, and that 
they could not find the property subject to it, because there was 
no assignment in writing from Jesse Robinson, nor any evidence 
of John B. Lamar’s being the successor of said Jesse in his said 
guardianship. 

2d. That the conveyance of Cooper and wife to said John 
Schly was void, if the consideration was grossly inadequate ; that 
a consideration not more than one-fourth of the value of the pro- 
perty, would be grossly inadequate; and that they might, under 
the circumstances of the case, consider it grossly inadequate, if 
the consideration paid to, or to be received by Cooper, were less 
than one-half of the value of the property. 

Plaintiff’s counsel requested the Court to charge the Jury, 
“that in estimating the value of the property conveyed by the 
second instrument to John Schly, they were to estimate the value, 
so far as the negroes were concerned, only of the life estate which 
Mary D. Moore had reserved in the first instrument ;” which 
charge was refused, and the Court charged “ that the two instru- 
ments were to be taken as one, executed when the last was, and the 
value of the negroes estimated as if there were no remainder in the 
negroes vested in John Schly.” 

To all of which charges and refusal to charge, the plaintiff in 
Ji. fa. excepted, and error has been assigned thereon. 


A. J. Miter, for the plaintiff in error. 


Ist. The assignment of the judgment was proved by the evi- 
dence offered by the claimant below—and he could not object 
that it was not proved by the highest evidence. 5 Peters’ Rep. 
132. 

2d. If there were no /egal evidence of the assignment, the judg- 
ment still belonged to Jesse Robinson; there being no evidence 
of payment by the defendant below ; and the purchase by George 
Schly, from an unauthorized person, cannot affect the plaintiff. 

3d. The ¢nvalidity of a judgment, by reason of payment, can- 
not be urged by a claimant, who does not claim under the de- 
fendant. 

4th. Inadequacy of consideration cannot be set up to avoid the 
conveyances, in a Court of Law. 1 Story’s Eq. §245. 
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5th. Inadequacy of consideration alone, is not sufficient to set 
aside the conveyances, even in a Court of Equity. 5 Vesey’s R. 
845. 2 Johns. Ch. Rep. 1, 23. 1 Story’s Eq. §244, 245. 

6th. There was no inadequacy shown, in the consideration of 
either of the conveyances. 

7th. The Court erred in expressing any opinion to the Jury 
upon “ the circumstances of the case;’”’ the testimony was contra- 
dictory, and should have been left to the Jury. 

8th. “ The circumstances of the case’’ were not such as to au- 


thorize any imputation of fraud. 
9th. The conveyances were separate and distinct contracts— 
each valid of itself—and should not have been regarded as one. 
10th. Under the first conveyance, John Schly took an estate in 
remainder in the negro slaves; and only the life estate of Mary 
D. Cooper in them was conveyed by the second. 3 Kelly's R. 
460, 569. 4 Ga. Rep. 52. 


Ketuium & Cone, for defendants in error. 


ist. In order to entitle a party (other than the original plain- 
tiff) to contro] and enforce an execution, it is necessary for him 
to show, either alegal or equitable title to the judgment or exe- 
cution. 5 Ga. Reps. 364. 

2d. A judgment and execution in favor of a plaintiff, as guar- 
dian or administrator, is an individual judgment. These words 
are “ descriptis persone,’ not affecting the character or rights of 
the plaintiff. 5 Ga. Reps. 56. , 

Gross inadequacy of consideration is evidence of fraud, and 
will avoid a deed, especially when the deed is made at the soli- 
citation and by the persuasion of those in whom the maker of the 
deed has confidence, or there are other circumstances of a suspi- 
cious character. 1 Story’s Eq. 274. Ib. 268, 269. 1 Fonblan- 
que’s Eg.b.1. ch. 2. 1 Maddock’s Ch, 212, 213, 214. 2 Brown’s 
Ch. Reps. 558, 560, 1. 2 Vesey, Sen. 516. 9 Vesey, 246. 16 
Ib. 517. 14 1b.273. 2 Johns. Ch. Reps. 23. 14 Johns. Reports, 
527. 2 Cowen, 139. 4 Desaussure, 687. 

A deed from a client to his attorney is void and will be set 
aside, if there is any improper influence, persuasion, unfairness 
or inadequacy of consideration; and the burthen of proof is on 
the attorney, to show that the transaction is fair, equitable, and 

VOL. VI. 66 
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the consideration full and adequate. 1 Story’s Eq. 330, ’1. 1 
Maddoz’s Ch. 94. 1 Cox’s Reps. 112. 2 Peere Wms.131. 13 
Vesey, 116. 18 Ib. 301,219. Jacobs’ Reps. 322. 2 Harr. 68. 2 
Young § Co. 194, 195. 2 Mylne § Keene, 153. 2 Ib. 289, 294. 
6 Vesey, 266,268. 3 Mylne § Keene, 113. 18 Vesey, 120, 127. 
6 16.278. 1 Russel § Mylne, 539. 

A conveyance executed by a person laboring under a mistake 
as to his right or title to the property, (the subject-matter of the ; 
conveyance,) will be set aside. 1 Story’s Eq. 134, 140, ’1. 2 
Russel §; Mylne, 614. 2 Vesey, Sen. 304. 2 Merivale, 269. 1 
Vesey, 400. 2 Brown’s Ch. 150. 2 McCord’s Ch. 455. 1 Hill’s 
Ch. 251. 1 Edwards’ Rep. 467. 6 Harris §& Johns. 24. 1 Kelly, 
12, 238. 16 Vesey, 72. 4 Prince, 135. 

The first instrument is a testamentary paper, and was revoked 
by the subsequent marriage of Mary D. Moore with claimant. 
All the property embraced in both instruments belonged, absolute- 
ly, to claimant at the time of the execution of the second in- 
strument. 2 Kelly, 32. 3 16.571. 4 Ga. R.75. Lovelasson Wills, 
317. 1 Swinburne, 25. Co. Litt.111. Carthen,38. Habergam 
vs. Vincent, 2 Vesey, Jun. 205. 4 Brown’s Ch. Reps. 353. 4 
Hawks’ Reps. 141. 6 Ala. Rep. 631. 2 Ib. 155. 4 Howard’s 
Miss. Reps. 220. 2 1b. 737. 7 Smede § Marshall, 432. 2 Bre- 
vard’s Reps.411. 2 Bailey’s Reps. 588. 2 Spear’s Reps. 230. 1 
Spear’s Eq. Reports, 256. 

As to the question of revocation. Williams’ on Ex’rs.94. 4 
Coke’s Reps. 60. 2 Peere Wms. 264. 2 Brown’s Ch. Reps. 544. 
2 Term Reps. 695. 


By the Court——Lumprkin, J. delivering the opinion. 


Many interesting questions are raised in this record. 

[1.] Had the execution in favor of Jesse Robinson, as guardian 
of Andrew J. Lamar, against John Schly, the right to proceed 
against the property which is the subject-matter of this claim ? 
The presiding Judge held that it was inoperative, and that the 
Jury could not find the property subject to it, as there was no 
assignment from Jesse Robinson, the plaintiff, to John B. Lamar, 
and no evidence of Lamar’s being the successor of Robinson in 
the guardianship. This defect, if it be one, is rather one of form 
than of substance. 
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It will be borne in mind, that this /. fa. was issued in the name 
of Jesse Robinson, as guardian of Andrew J. Lamar, and that 
for the sum of thirty-five hundred dollars, it was transferred by 
John B, Lamar to George Schly, the sonof the defendant—John 
B. Lamar signing himself as guardian of Andrew J. Lamar, and 
successor of Jesse Robinson, the former guardian. The objec- 
tion is, that the proof shows no privity between Lamar and Ro- 
binson. From the record it appears that, in order to show 
title out of Robinson, the claimant himself introduced George 
Schly, who testified that the f. fa. was proceeding for his benefit; 
that he purchased it of John B. Lamar, guardian of Andrew J. 
Lamar, and successor to Jesse Robinson in that office, and the 
witness produced in Court the written assignment to that effect. 
It might with propriety, therefore, be insisted, that notwithstand- 
ing the evidence of the transfer from Robinson to Lamar was of 
a secondary character, still, inasmuch as it was offered by the 
claimaut himself, he may be considered as waiving any objection 
to its competency as proof. 

We prefer, however, to put the decision of this point upon 
broader ground, and one more in accordance with the truth of 
the case. It is not pretended that the payment proven was made 
to Robinson, but to Lamar. Unless, therefore, the claimant can 
connect Lamar with Robinson, the transaction was wholly gratu- 
itous as between Schly and Lamar; and there is nothing in the 
testimony to defeat the lien of the execution, as in favor of the 
original plaintiff, Robinson. Lamar is a mere interloper, and the 
money paid to him is no satisfaction of the debt. 

[2.] If, however, the execution has been assigned to Lamar by 
Robinson, and there be no written proof of the transfer, while 
the legal title would remain in Robinson, the eguctable interest 
vests in Lamar, or in Schly, his assignee, who would have the right 
to use the name of Robinson, the original plaintiff, to collect the 
money. Dix vs. Cobb, 4 Mass. R. 511. Parker vs. Grant, 11 
Mass. R.157, note. Wheeler vs. Wheeler, 9 Cowen, 34. East- 
man vs. Wright, 6 Pick. 316. Welch vs. Mandeville, 1 Wheat. 
236. Dunn vs. Snell, 15 Mass. R.481. Allenvs. Holden, 9 Mass. 
133. Brown vs. Maine Bank, 11 Mass. R.153. Purson vs. Tollet, 
4 Litt. 435. Southgate vs. Montgomery § Evzvers, 1 Paige, 41. 
Andrews vs. McCoy, 8 Ala. 920. 

[3.] The Court charged the Jury, that they might, under the 
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circumstances of the case, hold the consideration paid by John 
Schly to William Cooper, for the property in dispute, grossly in- 
adequate, provided it were less than one-half its value. 

Why the Judge should have fixed upon one-half the value, or 
any other definite proportion, as the test of inadequacy, wader any 
circumstances, we are somewhat at aloss to understand. It is 
true, a moiety was the criterion of the Civil Law, when applied 
to immovable property; but even by that code, sales of personal 
property were usually considered Without redress, where there 
was no fraud, and the parties were turned over to the power of 
conscience and morals and religion. 

[4.] We believe it to be well settled, that mere inadequacy of 
price, or any other inequality in the bargain, is not, per se, a distinct 
principle of relief in Equity. Much less does the Common Law 
know or recognize any such principle. The value of any com- 
modity is its marketable price, which is, and always must be, for- 
ever changing; and it was well remarked by Lord Ch. Baron 
Eyre, in Griffin vs. Spratley, (1 Coz’s Rep. 383,) for the purpose 
of demonstrating the inconvenience and impracticability, if not 
the injustice, of adopting the doctrine that mere inadequacy of 
consideration should form a distinct ground for relief—* that if 
Courts were to unravel all such transactions, they would throw 
every thing into confusion and set afloat the contracts of man- 
kind.” 

[5.] Where, however, there are other ingredients in the case, of 
a suspicious nature, or peculiar relations between the parties, gross 
inadequacy of price must necessarily furnish the most vehement 
suspicion of fraud. 1 Story’s Eq. Jur. §246.  , 

The deed from Mary D. Moore to John Schly, purports to be 
founded on “ friendship and esteem, love and affection, and the 
many services rendered” by the grantee, who was an attorney; 
and while it is not denied that where the relation of client and 
attorney has completely ceased, a client may be generous to her 
attorney or counsel, as to any one else. No undue influence can 
in such case be rationally supposed longer to exist. Cicero, the 
father of his country, and second founder of Rome, whose elo- 
quence and patriotism have been the admiration of every age and 
country, was enriched by the most munificent gifts from the pa- 
trons whom he had professionally served. Still, in all contracts 
between attorney and client, if made especially while the relation 
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subsists, Courts are bound, upon principles of public utility and 
public policy, to search the transaction to the bottom. 

[6.] The question has been argued, and like all others in this 
case, with much learning and ability, by the counsel on both sides, 
whether inadequacy of consideration can be set up to avoid a 
conveyance in a Court of Law. The doctrine that the “Com- 
mon Law kicks a suitor into the ditch, and Chancery has to come 
and pull him out,” has been distinctly repudiated by this Court. 
Wherever suitable relief can be administered, the forum is a mat- 
ter of indifference; but in this case it cannot be done on the Com- 
mon Law side of the Court, although it be a claim case; for if 
the Jury, upon the trial, should determine toset aside the convey- 
ances, on accourft of the inadequacy of the consideration, coupled 
with the relationship of the parties, this would not be done until 
the price paid was refunded, or the services rendered were as- 
certained and compensated. For Courts will not grant relief 
until the parties are placed 7m statu quo; and this cannot be done 
at law, until our Legislature, which has infused new life and en- 
ergy into our judicial system, by the reforms already introduced, 
shall go one step farther, and authorize the verdict and judgment 
at Common Law to be framed to meet the exigencies of the case, 
And why should we falter? Inquiry and progress are the vital 
elements of republican Government. Our free institutions, what 
are they but innovations? The bulk of our legislation is but the 
correction, reform and abolition of the past. We owe every 
thing, as a people, to the fearless spirit of Truth; and it is fortu- 
nate for the community, while the bar ofthis State exercises such 
a deserved influence on the public mind, as well as in the public 
councils, that as a class it is generally found on the side of com- 
mon sense and liberal principles. 

[7.] Before dismissing this branch of the case, we must con- 
demn the practice in Courts of assuming that any fact is establish- 
ed by the proof, with the view to predicate a legal opinion there- 
on. The books abound with authority to show, that if the in- 
structions of the Court assume or presuppose a fact proper for 
the decision of the Jury, itis error, and a new trial will, therefore, 
be granted. Lightburn vs. Cooper, 1 Dana, 273. Trotter vs. San- 
ders, 7 J. J. Marsh. 321. Dallam vs. Handley, 2 A. K. Marsh. 
418. Sullivan vs. Endurs, 3 Dana, 66. Bowman vs. Bartlett, 3 
A. K. Marsh, 86. United States vs. Tillotson, 12 Wheat. 180. 
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Whether the circumstances to which the Court alludes, did or 
did not exist, were questions of fact, proper for the Jury alone to 
pass upon. The effect of sucha charge is, to withdraw alto- 
gether from the consideration of the Jury, facts which it is their 
province alone to weigh. The growing intelligence of our peo- 
ple, and our special Jury trial, render this practice wholly unne- 
cessary. The Jury ave sworn to express their opinion upon the 
facts, by their verdict. The opinion of the Judge is not given, 
even under the sanction of his oath of office. He is sworn only 
to administer the Jaw. Why should the presiding Judge be al- 
lowed to declare his opinion upon the facts without being sworn, 
when no one else, neither Juror nor witnesses, nor any other 
person, is permitted to do so? I trust that an@ther Legislature 
will not intervene without its being made a distinct ground of 
error, for the Court to intimate its opinion to the Jury, upon the 
facts and circumstances of the case. Until this is done, trial by 
Jury, if not nominal, will certainly not be what it has been fondly 
proclaimed by its eulogists—“A privilege of the highest and 
most beneficial nature.” Better abolish it altogether, if it cannot 
be protected from the control of the co-ordinate branch of the 
Judiciary. Life, liberty and property derive but little security 
from the constitutional form of trial by Jury, if its constitutional 
force is undermined and destroyed. 

[s.] A material matter to be adjudicated in this record is, the 
character of the conveyance from Mary D. Moore to John Schly. 
Counsel for the plaintiff in fi. fa. asked the Court to instruct the 
Jury, that in estimating the value of the property conveyed by 
the second instrument to John Schly, (in order to determine the 
inadequacy of consideration,) they were to estimate the value, so 
far as the negroes were concerned, only of the life estate which 
Mary D. Moore had reserved in the first instrument. This the 
Court refused to do; but, on the contrary, charged the Jury, that 
the two instruments were to be taken as one, executed when the 
last was, and the value of the negroes estimated as if there was 
no remainder in the negroes vested in John Schly. 

Now, the refusal of the Court to charge as requested, and the 
charge as given, can be justified only on the ground, that the first 
conveyance from Mary D. Moore to John Schly, was a testamen- 
tary paper. Is this its character as to the slaves in controversy ? 
To read this instrument correctly, the latter clause, reserving a 
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life estate to Mary D. Moore, should be transposed so as to follow 
immediately the conveyance of the negroes. It will then read, 
‘‘ For and in consideration of the friendship and esteem, love and 
affection, and the many services rendered to me by John Schly, 
of Jefferson, I do, by these presents, give, grant and convey unto 
said John Schly, his heirs and assigns, forever, the following pro- 
perty, to wit: anegro woman, named Jane, about forty-three 
years of age, and her four children, William, a boy, about four- 
teen years of age, Rosey, a girl, about thirteen years of age, 
Matilda, about twelve years of age, Willaby about four years 
of age, together with the future increase and issue of said female 
slaves; but I, the said Mary D. Moore, do hereby save and re- 
serve to myself, a life estate in the property above conveyed to 
the said John Schly, his heirs and assigns.” That this clause ap- 
plies to the negroes, and them only, is manifest from the fact, that 
in all the rest of the property, she disposes only of what remains 
at her death. 

What, then, is the proper interpretation of this paper, thus 
read? That it was intended to be a deed, is apparent from its 
face. It does not purport to be signed, sealed and published, as a 
will, but it is delivered as a deed. Of the numerous tests which 
have been suggested to distinguish between a deed and a will, we 
take this to be the plainest and broadest. Does the instrument, 
regardless of its form, pass a present interest? If this paper 
does not, language would seem to be incapable of effecting this 
object. Mary D. Moore does not convey such of these slaves as 
she may have at her death, but she conveys them now, by name, 
together with their future increase. As to the cattle, horses, fur- 
niture, money, bank stock, and real estate, she only disposes of so 
much, and such portions thereof, as may remain on hand at her 
death; but not so as to the slaves—she carves out of these a life 
estate to herself merely. 

[9.] That a remainder may be created in slaves, by deed or oth- 
er writing, to take effect after the determination of a life estate, 
has been ruled again and again. Catterlin vs. Hardy, 10 Ala. 
511. Banksvs. Monksberry, 3 Litt.275. Keenvs. Macey,3 Bibb, 
39. 3 Call. 50. “Another ground,” say the Court of Appeals 
of Kentucky, in the case from 3 Littell, “ assumed in support of 
the first position is, that the reservation of the slaves to the donor 
and his wife, for life, is incompatible with the gift, and that the 
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operation of the deed was thereby hindered and defeated. If 
either the reservation or the gift must be void, because of their in- 
consistency, it is obviously much more consonant to general prin- 
ciples, that the former should be so than the latter. We cannot, 
however, admit that they are inconsistent with each other, or 


that either is void.” 
Had Mary D. Moore attempted to do any thing with this pro- 
perty, after the conveyance was executed, inconsistent with the 


title in Schly, the remainder-man, a bill in the nature of a bill 
quia timet would have been entertained for the purpose of secur- 
ing him. 3 Call, 25. 2 Munf. 162. Or had her life estate in 
these slaves been sold by the Sheriff, under execution against her, 
John Schly would, under our Statute, have had the right to re- 
quire the purchasers to have given security for its forthcoming at 
the death of the defendant. 

{10.] The only doubt which could have been entertained, would 
seem to be as to the other clauses, in which Mary D. Moore only 
cenveys what she might /eave or be possessed of, at her death. It 
has been held, that where the limitation to the first taker is ac- 
companied by a power of disposition, either express or implied, 
the limitation over is void, both because of the inconsistency and 
the uncertainty as to what part of the property is to goover. 3 
Ves.7. 1 Hoven. Sup.137. Thus, where there was a gift to 
Charlotte Williams, of the residue of the testator’s estate, with 
the right of disposition by will, and if she died without will, then 
whatever might remain at her death, to go to W. Ashby, the re- 
mainder over was held void for uncertainty. 1 Meri. 314. 8 Vin, 
Abr. 103. Pl. 50. 1 Ves.9. So where an estate was given by 
will to A and his heirs, and if he should die without issue living 
at his death, then so much of the estate as remained undisposed of by 
A to B, the limitation over was held void, because of its uncer- 
tainty‘as to the property to go over. 4 Rand. 547. 

I repeat, that inasmuch as Mary D. Moore disposes only of so 
much of the cattle, horses, furniture, money, bank stock, and real 
estate, as may remain at her death, doubts might arise whether 
these clauses were not void for uncertainty. They certainly 
would be, if the instrument, as to them, was held to be a deed. 
We believe, however, that upon a fair construction of the instru- 
ment, itis testamentary as to these. 

[11.] Must a conveyance be necessarily homogeneous? Or 
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can it not be a deed in part,* and a will as to another part ? What 
is there to prevent a person, in the same instrument, to sell or 
give a piece of property to one, and to will another piece to the 
same individual? A, in consideration of love and natural affec- 
tion, or $500 paid him by B, gives or sells to B a negro, by the 
name of Jim, and wills and bequeaths at his death, the rest of his 
estate, real and personal, to the said B. Can legal ingenuity 
suggest a plausible reason for not construing this instrument a 
deed of gift or bill of sale as to Jim, and a will as to the residue 
of A’s property? Such, we believe, is the true nature of the 
first instrument executed by Mary D. Moore to John Schly. And 
it isnot accurate, we apprehend, to say, as the Supreme Court of 
Alabama did, in Shepherd et al. vs. Nabers, (6 Ala. 631,) that the 
operation of such a conveyance is postponed until after the do- 
nor’s death. It is true, that the possession being withheld during 
life, it may be said not to be consummated until then. We think 
it clear, however, that the conveyance operated at once to vest the 
remainder in Schly. 

If this view be correct, it is obvious that the charge as asked 


ought to have been given, and the instructions submitted were er- 


roneous. 

[12.] We cannot concur with counsel for the plaintiff in f. fa. 
in the position, that the claimant could not attack the validity of 
the process on the ground of payment, unless he claimed under 
the defendant. Whoever undertakes to disturb another in the 
possession or enjoyment of his property, must be clothed with 
authority of law for so doing; and it is competent for the owner 
to ward off this attempt, by showing the invalidity of the process, 
by reason of payment or any other cause. 

[13.] It is true, that the claimant will not be permitted to hin- 
der or defeat the collection of the execution, by showing proper- 
ty out of the defendant. He has no right thus to interpose as a 
mere amateur combatant between the debtor and his creditor; 
but when his rights are assailed, he is at liberty to defend them 
by carrying the war into Africa—the enemy’s country. 


*See Dudley vs. Mallery, 4 Ga. Rep. 52.—[Rer. 
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No. 73.—Puuir T. Scuvey, plaintiff in error, vs. JoNATHAN 
Lyon and Franxuin RutHerrorp, trustees of Martua Bep- 
INGFIELD, defendants. 


[1.] Where property was conveyed to trustees for certain specified objects, as 
stated in the trust deed: Held, that where there was something to be done 
by the trustees, to accomplish the objects of the trust, the same was not ex- 
ecuted but executory. 

[2.] Where an action of trover is brought by trustees in whom the legal title 
is vested, for a conversion of the trust property, and they allege in their de- 
claration, that they sue “ for and in behalf” of one of the cestui que trusts, the 
trustees are the real parties plaintiff in the action, and the words “for and 
in behalf” of the cestui que trust, will be regarded as surplusage. 

[3.] In an action of trover by trustees, in whom the legal title was vested, for 
the recovery of a negro, against a wrong-doer who had converted the trust 
property to his own use, the general rule is, that the measure of damages is 
the value of the property at the time of the conversion, and the value of the 
hire of the negro from that time up to the time of the trial. 

[4.] In an action of trover, where the property sued for is not of a fixed and 
determined value, but fluctuates in price, evidence may be given to the Jury 
of the value of the property at the time of the trial, as well as at the time of 
the conversion. 

[5.] In an action of trover by a bailee, or special property-man, against the 
general owner, the measure of damages is the value of his special property 
only; but when the action is by the bailee or special property-man, against 
a stranger or wrong-doer, the plaintiff is entitled to recover the full value of 
the property converted by the defendant, and hold the balance, beyond his 
own interest, for the general owner. 

[6.] In order to prove the advertisement of a Sheriff’s sale in one of the pub- 
lic gazettes of this State, as required by law, the production of the newspa- 
perin which the advertisement was published, is the best evidence; butif 
that cannot be done, in the exercise of ordinary diligence, then a copy of 
the advertisement, taken from the paper of file in the publisher’s office, ve- 
rified by the oath of the publisher, is admissible. 


Trover, in Washington Superior Court, December Term, 
1848. Tried before Judge Hott. 


On 13th October, 1831, John H. Bedingfield executed the fol- 
lowing instrument : 
«GeroraiA, WasHINGTON County: 
“Whereas, a matrimonial contract was, on the 17th day of 
December, in the year 1829, duly and legally solemnized between 
John H. Bedingfield and Martha Lyon, both of the County and 
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State aforesaid; and John H. Bedingfield is desirous of settling 
upon the said Martha Bedingfield, the wife of the said John H. 
formerly Martha Lyon, a certain portion of property, consisting 
of the following negroes, to wit: Tom or Thomas, Clarissa, Em- 
eline, Susan, Caroline, and Rosetta : 

“« Now, know all men by these presents, that I, John H. Bed- 
ingfield, for and in consideration of the trust and confidence re- 
posed in Jonathan Lyon and Franklin Rutherford, of the Coun- 
ty aforesaid, as well as the love, good will and affection which I 
have for and towards my wife, formerly Martha Lyon, have given 
and granted, and by these presents do firmly give and grant, unto 
the said Jonathan Lyon and Franklin Rutherford, the following 
negroes, as above named, to wit: Tom or Thomas, Clarissa, Eme- 
line, Susan, Caroline and Rosetta, to have and to hold the said six 
negroes unto the said Jonathan Lyon and Franklin Rutherford 
upon trust. Nevertheless, that the said Jonathan Lyon and 
Franklin Rutherford shall well and truly, and without partiality, 
at the death of the satd John H. Bedingfield, secure to the said 
Martha Bedingfield, the wife of the said John, by any reasonable 
conveyance, the negroes before named; and in the event of there 
being issue of the body of the said Martha Bedingfield, that the 
said Jonathan Lyon and Franklin Rutherford shall equally ap- 
portion and divide the aforesaid six negroes, and their increase, 
between the said Martha Bedingfield, and the heirs of her body, 
within nine months after the death of said John Bedingfield, if 
his death should first happen; but if the said John H. Beding- — 
field should die without issue, and the said Martha Bedingfield 
should afterwards intermarry, then the said Jonathan Lyon and 
Franklin Rutherford shall turn over to, and for the use and ben- 
efit of, James G. Rives, the brother or half-brother of the said 
John H. the negroes hereinbefore mentioned, as his right and 
property; and the said John H. Bedingfield, for the free and more 
clear disposal of the said six negroes, and their increase, doth co- 
venant to and with the said Jonathan Lyon and Franklin Ruther- 
ford, to and for the use of the said Martha Bedingfield, and the 
heirs of her body, shall have, hold, use, occupy and enjoy, pro- 
vided, nevertheless, that the said John H. Bedingfield shall con- 
tinue to use, employ, and reserve, all and singular, the services of 
the said six negroes, and all and every of them, for and during 
the full end and term of his natural life, without any trouble to 
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the said Jonathan Lyon and Franklin Rutherford, or either of 
them; and the said John H. Bedingfield, for the free and more 
clear disposal of the said six negroes, and their increase, to the 
said Martha Bedingfield, her issue and their heirs and assigns, 
doth make this reasonable instrument of conveyance, in writing, 
with a special reservation to the said John H. Bedingfield, as 
herein before expressed. 

“In witness whereof, the said John H. Bedingfield hath here- 
unto set his hand and affixed his seal, this 13th day of October, 
1831. 

JOHN H. BEDINGFIELD, [sgat.| 

“ Signed, sealed and delivered in presence of: 

WitiuaM R. Kine. 
James Jones, J. P.” 

John Bedingfield died in the year 1833. In February, 1833, 
the negro boy, Tom, was levied on as the property of John Bed- 
ingfield, and bought at Sheriff’s sale by Philip T. Schley. John 
Bedingfield left no issue. Within the nine-months from the death 
of John Bedingfield, the trustees named in the deed, “ as trustees 
of Mrs. Bedingfield,” brought an action of trover against Philip 
T. Schley, for the negro boy, Tom. Pending the suit, Mrs. Be- 
dingfield married Wm. S. Dickson ; and sometime in the year 
1840, the negro boy, Tom, died. Upon the trial at December 
Term, 1848, the defendant introduced the jf. fa. levied on the 
slave, Tom, with an entry thereon of a general levy on the slave. 

Plaintiffs offered in evidence, the depositions of Richard M. 
Orme, one of the publishers of the “ Southern Recorder,” for the 
purpose of proving that the following advertisement was publish- 
ed inthe Southern Recorder : 

«“ Will be sold, &c. one negro man, Tom. Levied on the inter- 
est of John H. Bedingfield in and to said negro, to satisfy sundry 
fi. fas. &c. December 28th, 1832. 

[Signed,] S. A. JONES, Sheriff.” 

Defendant’s counsel objected to this testimony, on the ground 
that the newspaper itself would be the highest evidence. The 
Court sustained the objection, and ruled out the evidence. Pro- 
per diligence was shown in endeavoring to obtain one of the 
papers. 

Plaintiffs’ counsel then proved by E. S. Langmade, that “ he 
went to the office of the Southern Recorder, and there made a 








MILLEDGEVILLE, MAY TERM, 1849. 533 


‘ Schley vs. Lyon and Rutherford. 








copy, from the paper, of the advertisement, and from that copy 
made the copy on the interrogatory directed to R. M.Orme; and 
the copy on the interrogatories is a copy of the paper in Mil- 
ledgeville,” and then offered to read this copy in. evidence. De- 
fendant’s counsel objected, 

ist. Because the original paper is within the control of the 
Court; and 

2d. Because it is a copy of a copy. 

The Court overruled the objection, and defendant excepted. 

Many exceptions were filed to the charge of the Court below, 
and refusals to charge as requested, but the following ouly have 
been relied on in this Court, viz : 

1st. Because the Court erred in charging the Jury, that the 
measure of damages must be the value of the property at the 
time of the conversion, and reasonable hire until the time of the in- 
termarriage of Mrs. Bedingfield with Wm. 8. Dickson. 

2d. Because the Court erred in charging the Jury, that the 
right to hire did not cease afier nine months after the death of J. 
Bedingfield. 

3d. Because the Court erred in refusing to charge, that the 
plaintiffs could not recover in this su®@, unless Dickson, who in- 
termarried with Mrs. Bedingfield, had been made a party to 
this suit. 

4th. Because the Court erred in refusing to charge, that the 
rights of the trustees, suing as they alleged for the use of Mrs. 
Bedingfield, ceased upon her marriage. 

5th. Because the Court erred in refusing to charge the Jury, 
that the trusts in the deed had been long since executed, and that 
upon the marriage of Mrs. Bedingfield, the legal and equitable 
title both vested in Rives, the remainder-man. 


I. L. Harris and Jas. Tuomas, for plaintiff in error, cited and 
commented on the following authorities : 


5 East, 164. 9 Ib. 1. 1 Cruise, 306. 1 ig. Cas. Abr. 383, 
307. 1 Rand. 326. 3 Ves. Jr. 123,127. 1 Pr. W. 105, 6, ’7, 
132, 259. 1 Kelly, 390. Strong vs. Strong, 6 Ala. R.345. Mc- 
Gowen and Wife vs. Young, 2 Stew. Rep. 276. 2 Stew. & P. 160. 
8 Wend. 509. 5 Cow. 17. 2 Ib. 460. 20 John. 475. 1 Wend. 
295. 7 1b. 497. 13 Pick. 152, 275. 
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4 Kent, 302. Jones vs. Cole, 2 Bailey, 330. Fettiplace vs. 
George, 1 Ves. Jr. 46. Jarman on Wills, 252. Edmondson vs. 
Dyson, 3 Kelly, 321. Sedgwick on Damages, 506. 


Q. Sxrine, for defendants in error. 
By the Court—Warner, J. delivering the opinion. 


The plaintiffs, as trustees of Martha Bedingfield, instituted an 
action of trover in the Court below, to recover the possession of 
a negro slave, named Thomas, which had been converted by the 
defendant. 

The plaintiffs derived their title to the slave, under a deed exe- 
cuted by John H. Bedingfield to them, by which the negro slave, 
Thomas, with other property, was conveyed, ix trust, for the settler 
during his life, and at his death, to be conveyed, by some reasona- 
ble conveyance, by the trustees, to the settler’s wife, Martha Bed- 
ingfield, and her issue, if any, within nine months after the death 
of said John H. Bedingfield; but if there should be no issue of 
the said John H. by his wife, Martha, and she should afterwards 
marry, then the trustees Were directed to turn the property over 
to, and for the use of, James G. Rives, the half-brother of the 
said John H. Bedingfield. John H. Bedingfield died in the first 
part of the year 1833, leaving no issue by his wife, Martha. 

[1.] The first question made is, whether this trust was executed 
or executory at the time of the conversion of the slave by the de- 
fendant. The slave was converted by the defendant before the 
expiration of the nine months from the death of Bedingfield. We 
are clearly of the opinion, the trust was executory, at least, until 
the expiration of the nine months from the death of Bedingfield, 
for the reason, that the trustees were required, by the trust deed, 
to make a conveyance of the tfust property to the cestui que trusts 
at the expiration of that time—‘there was something for the trus- 
tees to do. Edmondson and Wife vs. Dyson, 2d Kelly’s Rep. 321. 
At the time of the conversion of the property by the defendant, 
the absolute legal title thereto was in the plaintiffs. 

[2.] The plaintiff in error also insists, that inasmuch as Mrs. 
Bedingfield married during the pendency of the suit by the trus- 
tees against the defendant, that her husband should have been 
made a party to that suit. Although the suit is in the name of 
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the trustees, for and in behalf of Mrs. Bedingfield, yet, we think 
it is, for all legal purposes, a suit by the trustees, to recover dam- 
ages for a conversion of the property by the defendant, as against 
their title. They allege they were possessed of the negro slave, 
Thomas, as of their own property, and that the defendant convert- 
ed him to his own use, to their damage one thousand dollars. 
The words in the first part of the plaintiff’s declaration, “ for and 
in behalf of Martha Bedingfield,” may be regarded as surplusage. 

The suit was properly brought in the name of the trustees, in 
whom the legal title was vested at the time of the conversion of 
the slave by the defendant, and the Court below did not err in de- 
ciding that the husband of Mrs. Bedingfield was not a necessary 
party. 

The other exceptions taken to the charge of the Court to the 
Jury, may all be included in one general objection, and that is, to 
the rule of damages stated by the Court. 

The Court below instructed the Jury, that the measure of dam- 
ages must be the value of the property at the time of the conver- 
sion, and reasonable hire therefor until the marriage of Mrs. Bed- 
ingfield. 

[3.] The general rule in actions of trover is, that the measure 
of damages will be the value of the property at the time of con- 
version, With interest thereon from that time. Wéilson & Gibbs vs. 
Conine, 2 Johns. Rep.280. Bissel vs. Hopkins, 4 Cowen’s Rep. 53. 
The rule of damages. for the conversion of negroes, is the value 
of the property at the time of conversion, and the value of their 
labor, in addition to the value of the property from that time. 
Banks vs. Hatton, 1 Nott §& McCord’s Rep.221. Hatton vs. Banks, 
Ib, 223. The principle on which the Courts proceed in award- 
ing damages in actions of trover is, that the plaintiff is entitled to 
a full indemnity for the injury sustained, by reason of the wrong- 

Sul conversion of his property by the defendant; that the defend- 
ant shall not derive any benefit by his own wrongful act. 

[4.] We do not desire to be understood as deciding, that when 
the chattel converted is not of a fixed and determinate value, evi- 
dence may not be given of its value, as well at the time of the 
trial as at the time of the conversion; for such evidence, when 
the value of the chattel fluctuates, would, in our judgment, be ad- 
missible. Greening vs. Wilkinson, 11 Eng. Com. Law Rep. 499. 

West vs. Beach, 3 Cowen’s Rep. 83. 
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The plaintiff in error, however, contends, that notwithstanding 
the legal title to the property may have been in the trustees at the 
time of the conversion by the defendant, when the nine months ex- 
pired after the death of Bedingfield the trust was executed, the 
legal and equitable title to the property then vested in her, and 
the plaintiffs, as trustees, were only entitled to recover hire for 
the negro, until the expiration of the nine months from Beding- 
field’s death. To answer this objection, it is necessary that we 
should consider the duty and responsibilities of trustees. It may 
be admitted as a general rule, that the power of trustees over the 
legal estate vested in them, exists only for the benefit of the cestuz 
que trust. The trustees in this case were bound to act in good 
faith, and to exercise reasonable diligence to secure and protect 
the trust property for the benefit of the cestut que trusts ; they were 
bound to exercise the same diligence with regard to the trust pro- 
perty, as if it had been their own, to prevent any waste or injury 
being done toit. 2 Story’s Eq. 510, 512, 516, §§1268, 1269, 1275. 
If the trustees, with a knowledge that the defendant had convert- 
ed the slave, Thomas, to his own use, had negligently permitted 
him to have removed him beyond the jurisdiction of the State, so 
as to have placed it out of their power to deliver him to the cestui 
que trusts, according to the directions contained in the trust deed, 
suth negligence and careless indifference on their part, would 
have made them responsible for the value of the slave. The 
very object of their appointment was to protect and preserve the 
trust property for the benefit of those who were entitled to it 
under the trust deed. At the time the property was converted by 
the defendant, the legal title thereto was in the trustees. They 
were in duty bound to protect that property, and to use all legal 
and proper remedies to reduce it to possession, or the proceeds 
thereof, so as to turn it over to their cestut que trusts, in the due 
execution of the provisions of the trust deed. Their duty as 
trustees cannot, therefore, be considered as fully executed, until 
they had a reasonable time, according to the ordinary course of 
judicial proceedings, to reduce the property to possession, or the 
damages given by law for a wrongful conversion thereof. In 
Guphill vs. Isbell, (1 Bazley’s Rep. 232,) it was held, that the trus- 
tee was entitled to the possession of the trust property, even 
against his cestue que trust, until the trust was fully executed or 
surrendered by the trustee. It was also held in that case, that 
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the trustee was entitled to a lien on the trust property, for all the 
expenditures incident to the execution of the trust, and that a 
Court of Equity would not divest him of the possession of the 
trust property without providing an indemnity. The trustees 
here, must necessarily have expended money in the employment 
of counsel, and in the prosecution of the suit against the defend- 
ant, for which they are entitled to be remunerated out of the 
trust property, and a final settlement necessary between the trus- 
tees and the cestut que trusts, before the trustees turn over to them 
the entire trust property in their hands, or the proceeds thereof. 
Whatever may be considered the rights of the respective parties 
in a contest as between the trustees and the cestui que trusts, as to 
the right of possession immediately after the expiration of the 
nine months from the death of Bedingfield, we are very clear it 
does not lie in the mouth of the defendant, who is a mere wrong 
doer, who converted the property as against the Jegal title of the 
plaintiffs, to raise the objection, that the trust was executed in 
Mrs. Bedingfield. 

The defendant converted the property of the laintiffs, and they 
are entitled, under the general rule of law, to recover the value 
of the property commensurate with their title at the time of the 
conversion, and the value of the labor of the slave from that time, 
if not up to the time of the trial, at least to the time of Mrs. Bed- 
ingfield’s intermarriage, as charged by the Court below. In 
Finch vs. Blount, (32 Eng. Com. Law Rep. 591,) which was an 
action of trover for a horse and cart, evidence was offered on the 
part of the defendant, under the plea that he did not convert 
them, to show that the plaintiff was not the real owner of the 
horse and cart, and although the plaintiff might be entitled to a 
verdict for damages, such damages ought not, necessarily, to be 
extended to the whole value of the property. The Court reject- 
ed the evidence, and held, that the measure of damages was the 
value of the property. Patterson, J. remarking, “I have never 
heard, that where property is taken, the plaintiff is to have a far- 
thing damages, and the defendant keep the property—that would 
be allowing the defendant to take advantage of his own wrong.” 
Cook vs. Hartle,(34 Eng. Com. Law Rep. 528.) Where an action 
of trover, or trespass, is brought by a bailee of chattels against a 
wrong doer, he is entitled to recover the full value of the property 
as the measure of damages, for the reason that he is answerable 

VOL. VI. 68 
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over to the bailor. 2 Bl. Com.452. Heyden § Smith’s Case, 13 
Coke’s Rep.69. Lylevs. Barker, 5 Binney’s Rep. 457. White vs. 
Webb, 15 Conn. R.502. In Heyden and Smith’s case it was held, 
“Tf after taking the goods, the owner hath his goods again, yet 
he shall have a general action of trespass, and upon the evidence, 
the damages shall be mitigated. So is the better opinion in 11 H. 
4, 23, that he who hath a special property in goods, shall have a 
general action of trespass against him who hath the general pro- 
perty, and upon the evidence, damages shall be mitigated; but 
clearly the bailee, or he who hath a special property, shall have a 
general action of trespass against a stranger, and shall recover all 
in damages, because that he is chargeable over.” 

[5.] The distinction seems to be, that if the action of trover or 
trespass be brought by a dazlee or special property-man against the 
general owner, then the plaintiff can recover the value of his spe- 
cial property only; but if the suit is against a stranger or wrong 
doer, then the plaintiff recovers the full value of the property, and 
holds the balance, beyond his own interest, for the general owner. 

The case for the plaintiffs, as made upon the record, is much 
stronger, in our judgment, than that of a mere bailee who is 
chargeable over to his bailor. They are not only responsible over 
to the cestui que trusts for the trust property placed in their hands, 
but were clothed with the absolute legal title thereto at the time of 
the conversion by the defendant. 

The Court below did not err in its charge to the Jury, against 
the plaintiff in error, on this branch of the case. 

[6.] There is another ground of error assigned upon the record, 
and although it does not affect the merits of the case, and will not 
alter our judgment, yet, as a matter of practice, we think the 
question ought to be settled. The plaintiffs’ counsel in the Court 
below, offered the testimony of R. M. Orme, one of the publish- 
ers of the Southern Recorder, a newspaper in which the Sheriff’s 
sales of Washington County were published, under the law re- 
quiring such sales to be published in one of the public Gazettes 
of this State. The answers of the witness contained a copy of 
the Sheriff’s sale from the newspaper on file in his office, verified 
by his oath. This evidence was objected to and ruled out by the 
Court. 

The plaintiffs’ counsel then proved by E. S. Langmade, that he 
went to the office of the Southern Recorder, and there made a 
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copy from the paper of the advertisement, and from that copy, 
made a copy on the interrogatories directed to Orme, and that the 
copy on the interrogatories, was a copy of the advertisement ta- 
ken from the paper at Milledgeville. This copy of the advertise- 
ment on the interrogatories was objected to, because it was the 
copy of a copy; but the objection was overruled, and the evi- 
dence admitted; whereupon the defendant excepted. The best 
evidence of the advertisement of the Sheriff’s sale in the pub- 
lic Gazette is, the production of the paper containing the ad- 
vertisement; but if, in the exercise of ordinary diligence, that 
cannot be done, then, in our judgment, a copy made out by the 
publisher of the paper, from the papers on file in his office, verif/i- 
ed by his oath, would be admissible as the next best evidence. 
The copy on the interrogatories, made from a copy by Langmade, 
was improperly admitted in evidence, and the copy made out by 
Orme, one of the publishers of the paper, from the file of papers 
in his office, and verified by his oath, was improperly rejected by 
the Court, provided ordinary diligence had been shown to pro- 
cure the paper containing the advertisement. 

As the rejection and admission of this evidence does not affect 
the merits of the main question in controversy between the par- 
ties, the judgment of the Court below must be affirmed. 

Judgment affirmed. 


No. 74.—Samvet Ropinson and Henry Woop, propounders of 
the last will of Exisua Kysne, plaintiffs in error, vs. CALVIN 


Kine and others, caveators. 


[1.] Under the Statute of Frauds, requiring wills to be subscribed by the at- 
testing witnesses, in the presence of the testator, it is not necessary that the 
witnesses should be in the same room or the same house with him, or that 
the testator should, in fact, see the witnesses subscribe their names; but it 
is necessary that the situation and circumstances of the testator and witnes- 
ses are such, as that the testator, in his actual position, might have seen the 
act of attestation. 

[2.] The following clause in a will, towit: “It is my will and desire that my 
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old servant, Writ, and her five children, to wit: Mat, Sherrod, Chany, Dilla 
and Fanny, and her husband Jacob, may be made tolive comfortable, under 
the superintendance of my friends, Samuel Robinson and Henry Wood, into 
whose care and under whose protection I do hereby give and place the ne- 
groes herein named, in view of their being treated with humanity and jus- 
tice, subject to the laws made and provided in such cases :” Held, to be on 
its face in conflict with the Act of 1818, against manumission, and void. 


[3.] Parol testimony held to be admissible, to show that a will is illegal and 
void, as being in conflict with the laws of the State against manumission. 


Caveat, in Washington Superior Court, March Term, 1849. 
Tried before Judge Hour. 


A caveat was entered to the probate and recording of the will 
of Elisha King, deceased, on sundry grounds, two only of which 
have been reviewed before this Court, viz : 

1st. That the will was not properly attested by the witnesses 
to the same ; and 

2d. That the following clause is void under the Statutes of 
Georgia, prohibiting the manumission of slaves—* It is my will 
and desire, that my old servant, Writ, and her five children, viz : 
Mat, Sherrod, Chany, Dilla and Fanny, and her husband, Jacob, 
may be made to live comfortable under the superintendance of 
my friends, Samuel Robinson and Henry Wood, into whose care 
and under whose protection I do hereby give and place the ne- 
groes herein named, in view of their being treated with humanity 
and justice, subject to the laws made and provided in such cases.” 

Upon the trial on appeal from the Court of Ordinary, it was in 
evidence that, at the time of the attestation of the will, the testa- 
tor was lying in bed and signed the will, which was then taken 
into the piazza, some ten feet distant from the testator, to a table, 
and there subscribed by all the witnesses ; but thesituation of the 
table was such, that the testator could not see the witnesses attest 
the will. They were out of the room not more than three or 
four minutes. The testator was not able to rise from bed with- 
out assistance. 

Parol testimony was offered to prove, by the admissions of 
Samuel Robinson and Henry Wood, the executors and legatees, 
that the object and intention of the testator in bequeathing the 
slaves to them, was to avoid the manumission laws of Georgia, 
and virtually to set them free. 
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Counsel for propounders objected to the testimony. The ob- 
jection was overruled, and propounders excepted. 

It was testified by Joseph Bangs, that “ Robinson, after the 
death of King, asked theadvice of witness what to do; that King, 
by his will, intended to free his negroes, and said he was afraid 
the community would think hard of him; that he had written a 
‘will to free the negroes, and had told testator he could free them ; 
that he, Robinson, did not know then that it was against the law.” 
Dr. J. S. Smith testified, that «‘ Robinson told him, that old man 
King wanted to free his negroes, and asked witness’ opinion of 
a draft of a will he showed him.” One of the subscribing wit- 
nesses testified, that at the request of testator, he “read over to 
him the law on the subject of emancipating slaves, before the will 
was signed. After he read the law, testator turned over and said, 
‘well, they must go back again.’ When witness got there in the 
morning, Henry Wood was there, and stated to witness, that Eli- 
sha King wanted to write his will and free his negroes.” 

The Court charged the Jury, that from the face of the instru- 
ment itself, it was the opinion of the Court, that the testator in- 
tended to give an estate in the negroes different from what the 
law admitted, and that the Jury were at liberty to ascertain that 
intention, either from the instrument itself, or from testimony, or 
from both together. 

To all which charge counsel for the propounders excepted. 

Counsel for propounders, among other things, requested the 
Court to charge, “That an actual presence of the testator when 
the will is subscribed by the witnesses, is not required by law; 
but that there is a constructive presence, and that the testimony 
in this case makes such a case of constructive presence as to sat- 
isfy the provisions of 29 Charles LI.” 

The Court refused so to charge, and counsel for propounders 
excepted. 


Jounston & Tuomas and I. L. Harris, for plaintiffs in error. 


Points made by R. M. Jounston— 

1st. Parol testimony is inadmissible to explain the intention in 
the will of a testator. 1 Jar. on Wills, 350. Cheney’s Case, 5 
Rep. 68. 1 Wend. Rep. 549. 1J.C. R. 234. 

2d. It is admissible only, 1st, to remove a latent ambiguity, and 
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2d, to rebut a resulting trust. It is admissible in the first, because 
the ambiguity itself is created by parol testimony. 1 Johns. C. 
R. 234. 1 Ves. Jr. 259. 77. R. 148. 1 Wend. 549. 14 John. 
Rep. 

3d. Where the will admits of two constructions, that is to be 
preferred which will tend to make it good. 2 Jar. 743. Bac. 
Abr. title Will, 539. 3 Bur. 1634. Petersdorff, Abr. title De-- 
vise, 143. 4 Ves.311. 3 P. Wms. 260. 

4th. When the will admits of two constructions, one consistent 
with, the other against law, the first shall be taken. 

5th. A testator is rather to be presumed to calculate on the dis- 
positions of his will taking effect than the contrary. 2 Jar. 745, 
and authorities there referred to. 

6th. Effect is to be given to every will if a meaning can be 
found. 19 Ves. 664. 

7th. Words of recommendation in a will are sufficient to make 
a bequest valid. 19 Ves. 664. 14 J. R. 1. 

8th. The words of this will are not within the provisions of the 
Statute of 1818, forbidding the manumission of slaves. Prince’s 
Digest, 975. 


C. J. Jenkins and E. H. Baxter, for defendants in error. 


Points made by C. J. Jenxins— 

1st. The 3d clause of the paper propounded being caviated, on the 
ground that the object intended to be accomplished by it is ¢lega/, 
parol evidence is admissible. Declarations of testator. Declara- 
tions of one of two joint legatees. A fortiori where a conspiracy 
in fraud of the law is charged. 2 Roberts on Wills, 39,40. 1 
Eng. Eccl. Reps. 452,’3. 1 Greenlf. on Ev. 334,’5, §§284, 287. 
1 Greenlf. on Ev. 210, §§171,172, 174. 2 Ib. 576,§190. Atkins 
vs. Suryer, et al. 1 Pick. 192. 13 Ser. §& Rawle, 323,328. Prince, 
787, 794, or Hotchkiss, 806, 807. 

2d. The terms of that clause do not imply a gift of the abso- 
lute property in the slaves to Robinson and Wood, but create a 
trust, in contravention of the Act of 1818, inhibitory of manu- 
mission, direct or virtual. Ward on Legacies,1, 3. 1 Roper on 
Legacies, 1. 2 Blackstone’s Com. 441. Lewin on Trustees, 15. 
2 Story’s Pg. 275, §964. 2 Roper on Legacies, 297. Vance et al. 
vs. Crawford et al. 4 Ga. Reps. 445. 
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3d. There is no ground for the distinction of aetual and construc- 
tive presence of testator whilst witnesses are subscribing a will 
of lands. The real question is, whether or not, in the relative 
positions of the testator and the witnesses, at the moment, the for- 
mer could see the latter subscribe. In this case the concurrent 
testimony of the subscribing witnesses is that he could not. 2 
Greenf. on Ev. 564, §678. Eddonvs. Hurdey, 7 Har. & John. 61. 
Russel vs. Falls, 3 Har. & McHen. 457. Brodwick vs. Brodwick, 1 
Peere Wms. 239. 1 Maule and Selwin, 294. Neel vs. Neel, 1 
Leigh, 6. 


Iverson L. Harris, for plaintiffs in error. 


Presence may be constructive as well as actual. Nor is actual 
presence, (if the Court should hold that the Statute required that,) 
limited in signification in philological works to being face to face, 
or in view. 

The clause of the will making device to plaintiffs in error, con 
veys a gift, and vests absolute property in them, and is not a mere 
trust er confylence. The words, “into whose care and under 
whose protection I do hereby give and place the negroes herein 
named,” and the words, I do hereby give unto them the aforesaid 
negroes, and do hereby deliver to them possession thereof, convey 
precisely the same ideas, impose the same duties, and differ in no 
respect, except that the testator has expressed what necessarily 
follows and is implied under the last form of devise. No one will 
deny that the last is a good devise. Itis difficult to perceive 
how the first can be denied to be efficacious, if they only differ as is 
stated. 

The testator places the negroes under the “ saperintendance” 
of the plaintiffs, and thereby subjects them to the control, power, 
discretion and dominion of the plaintiffs. The words, “I do 
hereby give,’ construed in connection with superintendance, makes 
it an absolute devise of them as property; and the trust and con- 
fidence indicated by the words, that the negroes “ may be made’ 
to live comfortable,” and “in view of their being treated with hu- 
manity and justice,” “subject to the laws made and provided in 
such cases,” if violated, can be enforced only by the penal laws 
of the State compelling, to a certain extent, these moral duties to’ 
be performed. 
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There is no trust, express or implied in the clause examined, 
in reference to the title. No one, under the Statute of 1818, 
(Prince’s Digest, 795,) will contend that it is an express trust for 
the purpose of effecting, or endeavoring to effect, the manumis- 


sion of the slaves. 

Nor can it be an attempt to manumit indirectly, for by the 
terms of the will, there must be either the allowing and securing, 
or attempting to allow and secure to the slave, the right or privi- 
lege of working for himself, or of allowing and securing to the 
slave the profits of his labor or skill. 

Unless, then, the one or the other of these was designed by 
the testator, and that design collected from the instrument alone, 
there can be no implied trust; therefore no violation of the Act 
of 1818, ot attempt to violate it. 

The Court erred in allowing evidence of the sayings of Robin- 
son, the executor, with a view to ascertain the intention of the 
testator, and the motive which influenced him, there being no la- 
tent ambiguity in the will. 3 Cowen’s edition Phil. Ev. note, 960, 
p. 1425. Ib. note 961, p. 1428. Ib. note 986, p. 1478. 

To allow such testimony is virtually to allow a repeal of the 22d 
section of the Statute of Frauds, and to substitute therefor the 
testimony of one witness in lieu of three. It moreover substi- 
tutes the uncertain memory of one witness, in lieu of the fixed 
meaning and the precise and very language of the testator him- 
self. See 1 Phillips’ Ev. 548. 


By the Court—Nisxet, J. delivering the opinion. . 


[1.] The Statute of Frauds requires the attestation of a will of 
real estate to be “‘in the presence” of the testator. The first 
quesflon in this case is, whether the will of Elisha King was sub- 
scribed.in his presence. The testator signed the will in bed, and 
was not able to get up without assistance. The witnesses wrote 
their names to the will in a piazza adjoining the room where the 
testator lay, and were some ten feet distant from him. The room 
in which the testator was, communicated with the piazza by a 
door, but the situation of the testator and of the witnesses was 
such that the testator could not see the witnesses attest the will. 
This, we hold, was not an attestation “in the presence of the tes- 
tator.” 
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This requirement of the Statute is to prevent a fraud upon the 
testator, by substituting another will. The law requires the at- 
testation to be in his presence, that he may have occular evidence 
of the identity of the instrument attested as his will. The con- 
struction of this clause of the Statute of Frauds is well settled. 
It is not necessary that the testator shall actually see the witnes- 
ses subscribe. If this was required a blind man could not make 
a devise. -The simple turning of the head, or closing of the eyes 
at the moment of attestation, although done at the side of the tes- 
tator, would, if that strictness was required, defeat his will. Nor 
is it necessary that the testator and the witnesses shall be in the 
same room, or even the same house. And, on the other hand, if 
they are in the same apartment, and the testator’s view of the 
proceedings is necessarily obstructed, the attestation is insuffi- 
cient. The rule is, ¢f the situation and circumstances of the testa- 
tor and witnesses are such, as that the testator, in his actual position, 
might have seen the act of attestation, it is a good attestation. I 
consider that this is a firmly settled rule of law, and shall not re- 
view the authorities to prove it, but content myself with a full re- 
ference to them. At the same time I admit that peculiar cases 
might occur, where modification of this rule might be admissible. 
I state it as the general rule, applicable to all ordinary cases and 
as controling this case. Shires vs. Glasscock, 2 Salk. 688. 1 Ld. 
Raymond, 507, S. C. Winchelsea vs. Wauchope, 3 Russ. 441, 
444. Todd vs, Earl of Winchelsea,2 C. & P. 488, S.C. Davy vs. 
Smith, 3 Salk. 395. Russell vs. Fglls, 3 Har. §& McHen. 463, 
464. Doe vs.. Manifold, 1 M. & 8.294. Casson vs. Dade, 1 Bro. 
Ch. Cas. 99. Dewey vs. Dewey, 1 Metc. 349. 1 Show. 89. Carth. 
79, S. C. Edelen vs. Hardy, 7 Har. & J.61. Neil vs. Neil, 1 
Leigh, 6. 1 P. Will. 740. 1M. & S. 294. Newton vs. Clarke, 
2 Curtis, 320. 7 Eng. Eccl. R.125. Ib. 150. 2 Greenl. Ev. §678. 
Powell on Devises, (Jarm. Edit.) 80 to 112. 

If the situation of the parties is such that the testator may see 
the attestation by rising from his bed, it is not a good attestation. 
He must be able to see it in his actual position. In this case the 
testator was in bed and unable to rise without assistance, and by 
the testimony, the situation and circumstances of the testator and 
witnesses were such as that, in his actual position, he could not 
see the attestation. It is a plain case, and the decision of the Cir- 
cuit Judge was right. 

vot. vi. 69 
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[2.] The Circuit Judge held that the following clause in the 
will of Mr. King is illegal and void upon its face, it being in con- 
flict with the Act of 1818, against the manumission of slaves, be- 
cause the intention of the testator was to give an estate in the ne- 
groes mentioned, different from what that Act admits, to wit: “It 
is my will and desire that my old servant, Writ, and her five 
children, to wit: Mat, Sherrod, Cherry, Dilla and Fanny, and her 
husband, Jacob, may be made to live comfortable under the su- 
perintendance of my friends, Samuel Robinson and Henry Wood, 
into whose care, and under whose protection, I do hereby give 
and place the negroes herein named, in view of their being treat- 
ed with humanity and justice, subject to the laws made and pro- 
vided in such cases.” 

It is our judgment that this clause is void, because it is in con- 
flict with the Act of 1818. We arrive at this conclusion irrespec- 
tive of the parol testimony which was admitted on the trial, and 
upon a construction of the clause itself. 

By the Act of 1801, it is made unlawful for any person to man- 
umit any slave, or any person of color who may be deemed a 
slave at the time of passing the Act, in any other manner or form 
than by an application to the Legislature for that purpose. Prince, 
787. Penalties are prescribed in this Act for its enforcement. 
It is amended by the Act of 1818, which re-eaacts the provision 
above referred to, with additional penalties. By the 4th section 
of the Act of 1818, it is declared that, “all and every will and 
testament, deed, whether by way of trust or otherwise, contract, 
agreement or stipulation, or other instrument in writing, or by 
parol, made and executed for the purpose of effecting, or endea- 
voring to effect, the manumission of any slave or slaves, either di- 
rectly by conferring or attempting to confer freedom on such 
slave or slaves, indirectly or virtually, by allowing and securing, 
or attempting to allow and secure to such slave or slaves, the 
right or privilege of working for his, her or themselves, free from 
the control of the master or owner of such slave or slaves, or of 
enjoying the profits of his, her or their labor or skill, shall be and 
the same are hereby declared to be utterly null and void.” This sec- 
tion makes all persons executing such will, deed, &c. or parol 
stipulation, and also, all persons who may be concerned in giving 
effect to them, by accepting a trust or otherwise, liable to a heavy 
penalty. Prince, 794, ’5, ’6. 
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In Spaulding vs. Grigg, (4 Ga. Rep. 75,) we have given gene- 
rally our views as to the intention and policy ofthis Act. It may 
be sufficient now to say, that the Acts of the Legislature against 
manumission, look to the prohibition of all manumission, and of 
all attempts to effect it, directly or indirectly. The policy of the 
State is to prevent it absolutely. The intention of the Legisla- 
ture farther was to prohibit qualified manumission—to prohibit 
owners of slaves from placing them in a situation where, accord- 
ing to law, they would be pronounced slaves, yet where they 
would be entitled to some of the rights and immunities of free- 
men. In the position, for example, where they might have the 
control of their own time, and enjoy the fruits of their own skill 
and labor. To effectuate this policy, all wills and deeds, con- 
tracts or verbal stipulations, having for their object the manumis- 
sion of a slave, or an attempt to manumit a slave, directly or by 
the creation of a trust, are declared null and void. If, therefore, 
it is apparent upon the face of this will, that it was the intention 
of the testator, directly or by creating an agency or trust, either 
to manumit these slaves, or to attempt to manumit them, or to 
place them or attempt to place them in a situation where they 
might be enabled to work for themselves, free from the control 
of a master, or where they might enjoy the profits of their skill 
or labor, it is illegal, and by Statute void. Our construction of 
this will is, that the testator did not intend to give these negroes 
to Messrs. Robinson and Wood, but to make them agents or trus- 
tees, to hold them in order that they might enjoy the privileges of 
manumission. He, in other words, intended to declare a trust, 
which was practically freedom in their hands. Whether, aside 
from the Acts against manumission, he was successful in declaring 
the trust in such way as would make it capable of execution, is 
an immaterial question. Under the Act of 1818, it is enough, if 
he has attempted to create this trust, to make it null and void. 
Perhaps the best definition of a will or testament is this—“ The 
legal declaration of a man’s intentions which he wills to be per- 
formed after his death.”” What then is the intention declared in 
this instance? It is not to give these negroes to Robinson and 
Wood asalegacy. A legacy is the transfer, by gift in the will, of 
the entire property in the chattel—the whole interest, the entire 
dominion passes. Here there are no words used which import 
an intention to part with the property in the slaves, and to clothe 











548 SUPREME COURT OF GEORGIA. 


Robinson and Wood vs. King and others. 








these persons with the title. If the testator had simply said, J ° 
give Writ and her children to my friends Robinson and Wood, 
without anything farther, the intention to pass the fee would have 
been sufficiently declared. But not so; for he does not say that 
he gives the slaves to them. The word give in the clause is so 
qualified, as we shall see, as to convey no title. No words of per- 
petuity, or of inheritance, or of transfer are used. Indeed, it is 
very obvious that the testator, with care, avoids an absolute gift. 
Much stress was laid in the argument on the words, J do hereby 
give ; but the connection in which they stand, clearly evinces that 
they were intended to mean no more than a tradition of the ne- 
groes tnto their care and under their protection. After declaring 
that it is his will ard desire that the negroes should be made 
to live comfortable under the superintendance of Robinson and 
Woocd, he proceeds to say, “into whose care and under whose pro- 
tection I do hereby give and place the negroes herein named.” 
He means then, not to give the negroes to them, but give them 
into their care. To place them in their hands to create an agen- 
cy for their protection. The words declare no such intention as 
that these slaves shall be theirs—tiable to their debts and subject 
to their alienation. The limitation of the bequest is for the care 
and protection of the negroes. The word give if it is significant of 
a gift, means a gift in trust ; that they will swperintend them, take 
care of and protect them. That such is the will of Mr. King, is 
obvious from the whole drift of the clause. Robinson and Wood 
are not the objects of his bounty, but the negroes are. They 
are the subjects of hissolicitude. Their comfort in life is the ob- 
ject which stands prominently forth in every word of the will. 
The object is declared—he expresses that to be his will and de- 
sire—and they are placed under the superintendance of these con- 
venient co-workers, “in view of their being treated with human- 
ity and justice.” Now, either the property in these negroes is 
in them or itis not. That it is not is clear. If not, what would 
be their condition in their hands at the death of the testator ? 
That of quasi servitude and of practical freedom. Precisely 
that condition into which the Legislature has declared they can- 
not be placed. If I am right in this construction, then the last 
words of this clause, ‘‘subject to the laws made and provided in 
such cases,” mean nothing. Suppose a testator should manumit 
his slaves out and out, and yet add, subject, nevertheless, to the laws 
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tn such cases made and provided, would it be held that this last 
clause would make the will a good one? I trow not. 

The intention is clearly, to my mind, declared in this will, and 
the insuperable difficulty is, that the declaration of intention is 
not legal. Upon the construction of the paper, then, we agree 
with Judge Holt, that this will, as to the bequest to Robinson and 
W ood, is void.* 

[3.] The Circuit Judge admitted parol testimony to show the 
intention of the testator in the item of therwill in relation to the 
slaves, and that is the only remaining question which was argued 
before this Court. 

The Statute, as I have shown, makes void all kind of instru- 
ments in writing manumitting or attempting to manumit slaves ; 
and also, all parol agreements or stipulations having the same ob- 
jects, and expressly forbids all trusts for the like ends, no matter 
how created. A will, then, which seeks to accomplish on its 
face, any of these objects, is void because illegal. So, also, if un- 
exceptionable on its face, it is void if there is a secret parol agree- 
ment, by creating a trust or otherwise, to accomplish the same 
ends. According to the spirit and policy of the laws of Georgia, 
and more particularly of the Act of 1818, we think it competent 
to show by parol, that a will is void, because against the law. No 
man can make a will against thelaw. That would be to make all 
men law-makers by their last wills and testaments. A paper pur- 
porting to be a will, which is in conflict with the laws, is no will. 
It is competent, by parol, to show that a will is illegal. Not to 
give a construction to the words of the will, not to show what the 
testator meant in the provisions of a will, but to show that it is 
void—no will, because against the law. I believe there is no 
doubt but that the proposition stated is true upon general princi- 
ples. The policy of the Manumission Laws of Georgia, imperi- 
ously requires such a rule, if it were not so. true. Without it, 
the whole effect of the laws might be, would be defeated. Se- 
cret parol trusts would abrogate the laws. They (the laws) have 
declared, that all trusts, by parol or otherwise, are void—this be- 
ing so, the testimony is, by the Act itself, made admissible to 
prove them void. A law which makes a secret parol trust illegal, 
ex vi termini, authorises its proof. It has never been questioned 





*See Vance et al. vs. Crawford et al. 4 Ga. Reps. 445. 
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that parol testimony is admissible to show usury in a written con- 
tract; or that a contract is founded on a gaming consideration ; or 
for the compromise of a felony; or on any accountillegal. Why 
should not the principle apply to wills as well as to deeds or oth- 
er contracts? Wills are void by our laws, which in any form 
seek to manumit a slave—they are illegal and their illegality may 
be shown. Fraud vitiates all contracts, all transactions—frauds 
upon the law as well as frauds upon the parties. Where there is 
a devise or conveyance to trustees, upon a secret understanding 
that the property is to be applied to purposes which the law for- 
bids or will not allow to take effect, that is a fraud upon the Le- 
gislature, as well as upon the parties who would become entitled 
upon the failure of the illegal gift, and parol evidence is admissi- 
ble to prove the transaction. This is the general rule. Hill on 
Trustees, 164. Mucklestern vs. Brown, 6 Vesey, 52, 67. Strick- 
land vs. Aldridge, 9 Vesey, 516. 2 V. & B. 259. Podmon rs. 
Gunning, 7 Sim. 644. Edwards vs. Pike, 1 Ed. 267. 2 Atk. 
156. Pring vs. Pring, 2 Vern.99. 2 Crabb’s Law of Real Pro- 
perty, 550,551. R. vs. Lady Partington, 1 Salk. 162. Attorney 
General vs. Duplessis, Parker, 144,160. Addington vs. Carne, 
Barnard, 130. 

Let the judgment of the Court below be affirmed. 





. No. 75.—Tuomas McGeuer, plaintiff in error, vs. Francis A. 
) "+4 { d 4° Currry et al. defendants. 
} 









“ P_ . 
‘ | = | [1.] Bonds, notes and other choses in action, are not liable to be seized and sold 
under execution, unless made so specially by Statute. 


[2.] A defendant in fi. fa. has the right to transfer promissory notes in his 
possession, to other than judgment creditors, in satisfaction of their claims. 
A judgment at law has no lien on notes in the hands of the defendant. 


Garnishment, in Morgan Superior Court, March Term, 1849. 


Thomas McGehee, a judgment creditor of Francis A. Cherry, 
issued and had served a summons of garnishment upon Bennet 
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Robinson, who filed his return stating, “ He was employed by 





John Robson to follow Francis A. Cherry, for the purpose of try- 
ing to secure a debt he held against him, said Cherry, and that he 
had afi. fa. belonging to James H. Hollingsworth & Co.; and 
that he was to receive as his compensation one-half of the amount 
that he might receive from said Cherry, who had absconded ; and 
that he received from the wife of said Cherry, one note against 
James L. Horn, for $123 70, due 10th September, 1845, one on 
William Horn for $30 50, due 28th October, 1845, and one on 
George D. Ball for $35, due 3d September, 1845, for which he 
gave his receipt, to be credited on the claims of John Robson and 
James H. Hollingsworth & Co. for whom he was acting as the 
agent. It was in PikeCounty. The said Cherry not to be found 
when he overtook his family. The transaction was made with his 
wife.” 

It appeared that the jf. fa. of plaintiff was the oldest lien 
against the property of Cherry. 

Upon this return counsel for McGehee moved to enter judg- 
ment against the garnishee for the amount in his hands, which 
motion was overruled in the Court below, and this decision is al- 
leged as error, on the following grounds, to wit: 

ist. That the Court erred in deciding that plaintiff’s f. fa. did 
not bind the notes specified in the deposition of the garnishee. 

2d. In holding that it was competent for the agent of the de- 
fendant to transfer his notes in payment of debts of an inferior 
grade, so as to defeat the judgment lien of the creditor. 

Foster & Foster, represented by T. R. R. Cons, for plaintiff 
in error. 


A. Ressg, for defendant in error. 


By the Court—Lumpxin, J. delivering the opinion. 


[1.] This bill of exceptions is based upon the idea, that a judg- 
ment lien attaches upon promissory notes, and that they are lia- 
ble to be seized and sold under execution. We apprehend this 
to be a mistake. Bonds, notes and bank shares, until made so by 
Statute, and other choses in action, are not the subject of levy and 


sale by fi. fa. Francis vs. Nosh, 7 Geo. II. K. B. cited in Com. 
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Dig. tit. Execution, c.4. Bing. on Judg.111. Ingalls vs. Lord, 
1 Cowen, 240. McClelland vs. Hubbard, 2 Blackf. 361. Rhoads vs. 
Megonigal, 2 Barr. 39. 

Our Garnishment Acts are all founded upon the fact that choses 
in action cannot be levied on and sold by the Sheriff; and the 
same principle that a chose in action is not the subject of levy and 
judicial sale, is recognized in our Attachment Law. When the 
garnishee returns that he has in his hands, notes, bonds and other 
evidences of debt belonging to the absent debtor, the same are 
directed to be deposited with the Clerk; and after the plaintiff 
shall have established his demand, these choses in action thus sur- 
rendered, are not tobe sold as other property, but turned over to 
the agent or attorney of the creditor, to be collected, and the pro- 
ceeds, or so much thereof as shall be needed for that purpose, 
applied to the discharge of the plaintiff’s debt. Prince, 33. 

[2.] The notes, then, which were held by the defendant, Cher- 
ry, on Horn and Ball, he had a right to transfer to Robinson as 
the agent of his other creditors, in payment of their demands ; 
and Robinson having given his receipt to the wife of Cherry for 
these notes, to be thus applied, before he was summoned, no judg- 
ment could go against him. 

Let the judgment stand affirmed. 





No. 76.—Georce W. Crawrorp, Governor, for the use of Gro. 
W. Tarpvey, administrator of Tuomas M. Tarptey, plaintiff 
in error, vs. Wyatt Merepitu and Wiu1aM F. Bonp, survi- 
vors, &c. defendants. 


[1.] A Sheriff's bond, taken and approved by only two of the Justices of the 
Inferior Court, is not good and valid as a statutory bond, according to the 
provisions of the Statutes of this State. 


Debt on bond, in Wilkinson Superior Court. Tried before 
Judge MerriwetueEr, April Term, 1849. 


This was a suit on the official bond of William Cooper, former 
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Sheriff of Wilkinson County. When the bond was offered in 
evidence on the trial, it appeared to have been “sealed and de- 
livered in presence of Samuel Beall, J. I. C. William Fisher, J. 
I, C.” 

It was objected to by defendant’s counsel upon the ground, that 
if relied on as the official bond of William Cooper, it did not, 
upon the face of it, show that it had been taken by a majority of 
the Justices of the Inferior Court, as the law directs; and that 
as it was attested by two Justices only, the presumption was 
that it had not been received and approved by a majority of the 
Justices, as pointed out by law. 

The Court sustained the objection and rejected the evidence ; 
which decision is alleged to be erroneous. 


Cocuran & Cone, for plaintiff in error, cited— 


3 Kelly, 507. 5 Ga. Rep.570. 1 Peters’ Reps. 318. Prince's 
Digest, 430. 


I. L. Harris, for defendant. 
By the Court—W arner, J. delivering the opinion. 


[1.] The only question made for the decision of the Court be- 
low, as appears from the record, was whether the Sheriff’s bond 
offered in evidence, was a good and valid statutory bond. The 
Court ruled it was not a good and valid statutory bond, and, we 
think, properly so ruled, for the reason, it appears, on the face of 
the bond, to have been taken and approved by only two Justices 
of the Inferior Court, whereas, by the 46th section of the Judi- 
ciary Act of 1799, Sheriff’s bonds are required to be approved by 
the Justices of the Inferior Court, or any three of them. Prince, 
430. By the declaratory Act of 1803, it is enacted, “that every 
Judge of the Superior, or a majority of the Justices of the 
Inferior Courts of the respective Counties throughout this State, 
is and are, and, by intendment of law, ought to have been taken, 
held, deemed and considered as competent in law to take the bonds 
or obligations of Sheriffs, and to qualify them as by law direct- 
ed.” Prince, 176, ’7. 

This bond having been taken and approved by only two of the 
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Justices of the Inferior Court, when the Statute requires it should 
have been approved by at least three of them, cannot be said to be 
a good statutory bond. Whether this bond is good as a voluntary 
bond, and binding as such on the parties to it, does not appear to 
have been raised or decided by the Court. 

Let the judgment of the Court below be affirmed. 





No. 77.—Apam Cason, plaintiff in error, vs. Tuomas CuEety & 
Co. defendants. 


[1.] Contracts for the sale of goods, wares and merchandise, are not excla- 
ded from the operation of the 17th section of the Statute of Frauds, because 
they are executory. 

[2.] Contracts for goods not in esse at the time, and of a peculiar character so 

‘as to be unsuited to the general market, to be made by the work and labor 
and with the material of the vendor, at the instance of the purchaser, are 
not within the 17th section of the Statute of Frauds. 

[3.] But all such contracts as do not primarily contemplatework and labor to 
be done, or material to be furnished by the vendor, at the instance of the pur- 
chaser, and for his use and benefit, and in which work and labor are not the 
essential consideration, are within the 17th section of the Statute of Frauds, 
although work and labor may be requisite to make the goods or to fit and 
prepare them for delivery. 

[4.] Cotton prepared for market: Held to be goods and merchandise, within 
the meaning of the 17th section of the Statute of Frauds. 


Assumpsit, in Warren Superior Court. Tried before Judge 
Sayre, April Term, 1849. 


Thomas Cheely & Co. brought an action.of assumpsit against 
Adam Cason, on an alleged contract made 23d September, 1846, 
by which Cheely & Co. bargained and contracted with Cason for 
the whole of his crop of cotton forthe year 1846, for which they 
agreed to pay at seven cents per pound, and Cason agreed to de- 
liver the cotton at the cotton factory of Cheely & Co. as soon as 
the same could be gathered and prepared for market. The peti- 
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tion alleged a breach of this contract by Cason, in failing and re- 
fusing to deliver the cotton. 

To this suit Cason pleaded the Statute of Frauds and Perju- 
ries, 29 Charles IL. 

The Court below overruled the plea and gave judgment for 
the plaintiffs, and defendant excepted. 


Jounson & Tuomas and Jos. W. Tuomas, for plaintiff in 
error. 


A. H. H. Dawson and W. C. Dawson, for defendants. 
By the Court—Nisset, J. delivering the opinion. 


The contract in this case was for the whole of the crop of cot- 
ton of the defendant for the year 1846. The plaintiffs below sti- 
pulated to pay the defendant seven cents a pound for it, and he 
agreed to deliver it at their factory as soon as it could be gather- 
ed and prepared for market. The contract was entered into in 
the month of September of that year, and of course after the crop 
was planted. 

The question is, whether it is within the 17th section of the 
Statute of Frauds, which is in the following words: “ No con- 
tract for the sale of goods, wares and merchandise, for the price 
of ten pounds sterling or upwards, shall be allowed to be good, 
except the buyer shall accept part of the goods so sold, and actu- 
ally receive the same, or give something in earnest to bind the 
bargain or in part of payment, or that some note or memorandum 
in writing of the said bargain be made and signed by the parties 
to be charged by such a contract, or their agent thereunto law- 
fully authorized.” Prince, 917. There was no part acceptance, 
or any thing given in earnest, or note or‘memorandum signed by 
the parties. In considering this question, it is well to bear in 
mind, that the object of the Statute is to prevgnt frauds, and the 
perjuries which are often resorted to, to sustain them. It was 
considered by the British Parliament, that in contracts for the 
sale of goods, wares and merchandise, a wide field for fraud 
would be opened, and ample inducement and opportunity afford- 
ed for perjury, and subornation of perjury, if they were permit- 
ted to restin parol, and to be dependant upon the memory of 


; 
. 








* 556 SUPREME COURT OF GEORGIA. 
Cason vs. Cheely & Co. 








men for their enforcement. Hence the requirement, that except 
in the excepted cases, they should be in writing. What contracts 
are within this section of the Statute, has been very much contro- 
verted in England. The decisions are not uniform or consistent. 
In fact, they are contradictory. A careful study of them, how- 
ever, will enable one to arrive at a satisfactory conclusion as to 
what is the law of England on this subject. 

[1.] I state then, in the first place, that a contract is not exclu- 
ded from the operation of the Act, because it is executory. The 
starting point of the decisions in England, may be assumed to be 
the case of Tower vs. Osborne, (Stra. R. 506.) That case was 
founded on a contract for a chariot, agreed to be constructed for 
the defendant by the plaintiff, at the instance of the defendant. 
It was held not to be within the grasp of the Statute. The re- 
port of that case is very meagre, but from the case itself, and from 
the comments made upon it subsequently by Lord Kenyon and 
Lord Loughborough, and other eminent Judges, it is manifest 
that it did not go upon the ground simply that the contract was 
executory. The contract was for a specific article—a chariot— 
ordered perhaps to please, in form and color, a capricious fancy— 
unlike any, it may be, of the kind ever seen or imagined, and, 
therefore, not saleable in market—a thing which no body would 
buy but him that ordered it, and if not paid for by him, would 
prove an entire loss to the maker. It was not a purchase of a 
chariot now made and to be delivered at a future day, but an or- 

er, by agreement, for the construction, and delivery when com- 
pleted, of a chariot. The essential consideration of the contract 
was, work and labor to be performed, and material to be furnish- 
ed, and upon that ground, beyond all question, the case went. 
Such was the view which Lord Kenyon took of it, for in Cooper 
vs. Elston, he, speaking of it, said, “that was a mere contract for 
work and labor.” 7 JT. R. 16. See also, Rondeau vs. Wyatt, 2 
H. Bi. 63. 

The case of Clayton vs. Andrews, is the next in order of time, 
and out of that case has sprung the idea that executory contracts 
are not within the Statute. It was determined upon the author- 
ity of Towers vs. Osborne, and must be considered as resting upon 
the same basis with it. That was held notto be within the Sta- 
tute, upon the ground that work and labor was the consideration 
of the contract, so this. In this, Lord Mansfeld does not appear 
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to be desirous of extending the authority of ¢hat case, but simply 
to affirm it. The two cases may be said to be in pari materia. 
True, Lord Mansfield says, in Clayton vs. Andrews, that the Sta- 
tute relates only to contracts for the sale of goods, where the buy- 
er is ¢mmediately answerable, without time given him by special 
agreement, and the seller is to deliver the goods immediately, and 
from these words the idea started, that an executory contract is 
not within the Statute. Now, his Lordship’s words are in con- 
flict with the case which he quotes as authority. If the view of 
the Statute which he presents, be considered as an exposition of 
the case of Towers vs. Osborne, it is not too much to say, even of 
Lord Mansfield, that he misconceived that case. These two ca- 
ses are anterior to our Declaration of Independence, and are the 
only cases directly on the question determined in England before 
thattime. Thecase of Clayton vs. Andrews, I consider as going 
no farther than Towers vs. Osborne, in its authority. Together, 
therefore, they only show that contracts, where work and labor 
are the essential consideration, are not within the Statute. They 
do not show that, up to that time, (to wit: our Declaration of In- 
dependence,) it was settled in England, that contracts are with- 
out the Statute, because they are executory. If, however, the 
case of Clayton vs. Andrews be considered as going that length, 
(and I admit in the reported language of Lord Mansfield it does,) 
then I say, that it is the only case before that time which does go 
that length. And whilst we are bound to enforce the construc- 
tion of the Statute of Frauds, as understood at the era of our in- 
dependence, yet it must be a construction settled by a series of 
adjudications. One case—certainly one case of doubtful mean- 
ing, cannot be considered as settling the construction of a Statute ; 
particularly when that case (which is true as to the case of Clay- 
ton vs. Andrews) has been repeatedly denied by English Judges 
to have established a construction of the Statute, and was, very 
early after it occurred, overruled. (That it was overruled, see 
Cooper vs. Elston, and. Rondeau vs. Wyatt, supra.) 

I consider it now as well settled in England and in our States, 
that the fact that a contract is executory does not of itself take a 
case out of the Statute. And why should it? The reasons upon 
which the policy of the Statute rests, apply with greater force to 
executory than to executed contracts. In the former there is 
opened a wider field for fraud than in the latter. In the former, 
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by reason of time, there is more room for the uncertainty, and 
imperfection and failure of human recollection, and therefore in- 
creased chances for perjury. Comparatively little litigation can 
grow out of an executed contract—the execution concludes in 
most cases the rights of parties; whereas, where contracts are 
to be consummated, misconstructions of what they are, imperfect 
compliance, or total failure to comply, are fruitful sources of liti- 
gation. Ifthis construction prevails, as said by Grose, J. in Coop- 
er vs. Elston, it will be a repeal of the Statute. I should remark, 
too, before passing from this branch of this discussion, that the 
facts of the case of Clayton vs. Andrews show, that it may be re- 
conciled with Towers vs. Osborne; for in the former something 
was to be done to put the article (wheat) into a condition to be 
delivered. So thought the Judges in Cooper vs. Elston. Upon 
this view of it, it was a case resting upon work"and labor. 

Now, it is true that those contracts which are held to fall with- 
out the Statute, are executory contracts. All contracts for work 
and labor to be done, are executory. Asin the case of Towers vs. 
Osborne—a chariot to be built; but they do not fall without it be- 

| cause they are executory, but because the consideration is work 
and labor. A rule that would exclude from the range of the Sta- 
tute executory contracts, per se, would include not only those 
where work and labor are stipulated for, but all others where the 
delivery is postponed, and payment also until delivery. For ex- 
ample—a contract for a package of dry goods or a box of hard- 
ware, now in store, to be delivered sixty days hence, and to be paid 
for only on delivery, would be an executory contract, and, there- 
fore, embraced inthe rule. But I apprehend no book extant can 
show a case where such a contract has been held not to be within 
the 17th section of the Statute of Frauds; and upon this view 
many of the loose dicta to be found in the books, to the effect that 
executory contracts are not within the Statute, may receive a con- 
sistent solution. 

[2.] The distinction upon which this question turns, to my 

mind, is this—if the contract is for the sale of goods, it is within 
’ the Statute, and if for work and labor done, it is not. The real 
difficulty is to fix a rule by which it may be determined what 
contracts are for the sale of goods, and what for work and labor 
done. There are two classes of cases which are easily determin- 
able. Where the article exists at the time in solido, and is capable 
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of immediate delivery, (as cotton in bags,) the contract is clearly 

within the Statute, as in Cooper vs. Elston. / All contracts for the 

sale of goods, existing at the time ém solido, and capable of imme- 

diate delivery, constitute a class about which there can be no dif- 

ficulty—they are within the Statute, without a case to the contra- 

ry. The other class of contracts which are equally free from dif- 
ficulty, are like that in Towers vs. Osborne, where an agreement 
is made for goods not zm esse, and, therefore, incapable of imme- 
diate delivery, but by the agreement to be made by the work and 
labor, and with the material of the vendor, and which, when made, 
may be reasonably presumed to be unsuited to the general mar- 
ket, such as contracts for the manufacture of goods suited alone 
to a particular market, or for the painting of one’s own portrait. 
In the former class, the contracts are for the sale of goods upon 
which no work 6r labor is to be bestowed. In the latter class, 
the work and labor and material constitute the prime considera- 
tion. They are for work and labor, and are, by authority and 
upon principle, without the influence of the Statute. Ez equo et 
bono, a man who agrees to bestow his labor in the manufacture of 
goods for a price, and which price he must lose unless the goods 
are received by him who ordered them, ought to be paid; anda 
Statute which would protect the purchaser from liability in such 
a case, would be alike impolitic and unjust. 

The cases which are difficult of determination, are those which 
partake in some degree of both the classes referred to, yet fall 
decidedly within neithers, contracts for goods upon which some 
labor must be bestowed to prepare them for delivery, and which, 
when ready for delivery, are vendible in the general market. 
That the law in relation to such contracts was considered unset- 
tled in England in the ninth year of the reign of George IV. is 
obvious from the Act of Parliament of that year, amendatory of 
the 17th section of the Statute of Frauds. That Statute, among 
other things, enacts, that that section of the Statute of Frauds 
“ shall extend to all contracts for the sale of goods for the value 
of ten pounds sterling and upwards, notwithstanding the goods 
may be intended to be delivered at some future time, or may not 
at the time of such contract be actually made, procured or provi- 
ded, or fit or ready for delivery, or some act may be requisite for the 
making or completing thereof, or rendering the same fit for delive- 
ry.’ This Statute has not been construed so as to repeal the set- 
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tled law as to the second class of cases which I have referred to. 
Of course the settled law as to the first class mentioned by me, is 
not disturbed. This Act, I think, may be considered as declara- 
tory of the paramount opinion in England as to what was the 


construction of the 17th section of the Statute of Frauds, touch- 
ing the classes of cases which it enumerates. Which paramount 
opinion I take to be, that contracts for goods, which at the time 
are not actually made, procured or provided, or fit or ready for de- 
livery, or upon which some act may be requisite to be done for the 
making or completing them, or to render the same fit for delivery, 
are not necessarily without the operation of that section. Con- 
tracts for the purchase of goods upon which some labor is: neces: 
sary, not to make them, but to prepare them for delivery, have, it 
is true, been determined not to be within the Statute before it 
was amended. Such was the contract in the case of Clayton vs. 
Andrews. There wheat was bought, which had to be thrashed be- 
fore it could be delivered. I can see no reason whatever, why 
all such contracts are not fully within the policy and fair intent 
of the Statute, nor is their any controlling reason why they should 
constitute exceptions. From the time of Lord Mansfeld to this 
day, I do not find an unvarying course of decision upon the char- 
acter of contracts last named. We are disposed to adopt a rule 
in relation to them in accordance with what I take to be the spir- 
it of the Act of 9 George IV. which has been sustained in Eng- 
land by many decisions, and which has been very generally adopt- 
ed by our own Courts. 

There really is but one exception to the operation of the Sta- 
tute, to wit: contracts for work and labor; and this grows out of 
the palpable injustice of compelling a man, by law, in any case 
to lose the price of his labor. All cases which are not within 
the reason of this exception, are not within the exception itself. 
Hence it is that a contract for goods, (cotton bagging, or cotton 
cloth, if you please,) which are of pretty uniform value, of com- 
mon consumption, and, therefore, very generally in demand, with 
a manufacturer of these articles, is not within the exception, al- 
though not 27 esse at the time, and tomake which work and labor are 
necessary. The manufacturer does not necessarily lose the price 
of his labor—if the purchaser does not take the goods, others 
will—the work and labor bestowed are in the line of his business, 
and his work and labor would be bestowed in the production of 
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such goods had the contract not been made. The goods and their 
price are the considerations of the contract, and not the work and 
labor and their price. With greater reason a contract for goods 
upon which work and labor must be bestowed, not to make them, 
but to prepare them for delivery, as the threshing of wheat, is 
not within the exception. 

[3.] In the light of all these views, the rule which we adopt and 
which I find admirably well expressed by Judge Butler in Bird 
vs. Muhlenbame, (1 Richardson’s R. 202,) is this: Such contracts 
only are excluded from the operation of the 17th section of the 
Statute of Frauds, “ as primarily contemplate work and labor to be 
done, at the instance of the purchaser, and for his use and accommo- 
dation, so as to make the work and labor of the contracting vendor, 
or such as he may procure tobe bestowed at his expense, the essential 
consideration of the contract.’ The cases which recognise the 
principle thus expressed are numerous. I refer specially to a 
few. 

In Garbut vs. Watson, there was a verbal contract by the plain- 
tiffs, who were millers, for the sale of a quantity of flour, which, 
at the time, was not prepared and in a state capable of immedi- 
ate delivery, because not ground. This was held a contract with- 
in the 17th section of the Statute of Frauds. Abbot, C. J. said, 
“in Towers vs. Osborne, the chariot which was ordered to be 
made, would never, but for that order, have had any existence; 
but here the plaintiffs were proceeding to grind the flour for the 
purpose of general sale, and sold this quantity to the defendant 
as a part of their general stock.” Bayley, J. said, “ The nearest 
case to this is Clayton vs. Andrews ; but that decision was correct- 
ed by Rondeau vs. Wyatt. This was substantially a contract for 
the sale of flour, and it se2ms to me immaterial whether the flour 
was, at the time, ground or not. The question is, whether this 
is a contract for goods or for work and labor and materials found. 
I think it is the former, and if so, falls within the Statute of 
Frauds.” Holroyd, J. said, ‘1 am of the same opinion. I can- 
not agree with the judgment of the Court in Clayton vs. Andrews,’ 
&c. 5. B. §& Ald. 613. This case overrules Clayton vs. Andrews. 
It also overrules Groves vs. Buck, (3 M. & S. 178,) tothe same 
effect with Clayton vs. Andrews. See opinion of Park, J. in 
Smith vs. Surnam,(9 B. § C.561.) Thecontract in Smith vs. Sur- 
nam was for trees growing on the land of plaintiff, to be deliver- 
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ed to the defendant, and was held within the 17th section of the 
Statute. Bayley, J. said, “ It was said that this was a mixed con- 
tract for goods and chattels, and for work and labor to be bestow- 
ed and performed by the plaintiff for the defendant. It seems to 
me that the true construction of the bargain is, that it is a con- 
tract for the future sale of the timber when it should be in a state 
fit for delivery. The vendor, so long as he was felling it and 
preparing it for delivery, was doing work for himself and not for 
the defendant.”  Littledale, J. holds this pointed language—* But 
where the contracting parties contemplate a sale of goods, al- 
though the subject matter at the time of making the contract does 
not exist in goods, but is to be converted into that state by the 
seller’s bestowing work and labor on his own raw materials, that 


is a case within the Statute. It is sufficient, that at the time of 


completing the contract, the subject matter be goods, wares and 
merchandise. I cannot assent to any case which has decided that 
such a contract is not within the Statute.” In Watts vs. Friend, 
A agreed to supply B with a quantity of turnip seed, and B 
agreed to sell the crop of seed produced therefrom at a stipulated 


price. This was held to be a contract within the Statute of 


Frauds, (17th section.) Because, said Lord Tenterden, C. J. “the 
thing agreed to be delivered would, at the time of delivery, be 
a personal chattel.” This is a strong case for our position. 
Work and labor was here necessary to preduce the article. It was 
an agricultural product, to be grown and prepared for delivery by 
planting and culture, as the cotton in the case at this bar. 10 B. 
§C.446. To the same effect see 5 Har. § J. 213: 8 Cow. 215. 
1D. & R.219, S.C. 21 Pick. 2052 23 Wend.270. 5 Ib. 139. 
1 Richardson’s R.199. 9 Metclf. R.137. 6 Taunt. 11, and gen- 
erally Chitty on Contracts, 385,’6,’7. 2 H. B. 63. 7 T. R. 14. 
5 B. & Ald.613. Mov. § M. 408. 10 J. R.364. 18 10.58. 

[4.] It remains to apply these principles to the case before me. 
The contract was for the delivery of cotton prepared for market. 
I presume that cotton prepared for market will not be denied to 
come under the denomination of goods and merchandise. This 
contract was not for work and labor in the production of a pecu- 
liar article, and generally unsaleable, for cotton is, beyond any 
other merchandise in this country, saleable in the general market 


and in prompt demand ; and although work and labor was neces- 
sary to make and prepare ‘a the contract does not contem- 
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plate, primarily, work and labor to be done at the instance of the 
purchaser, and for his benefit, so as to make work and labor the 
essential consideration between the sapiie The cotton, when de- 
livered, was clearly the subject matter and ultimate object of the 
contract. The article (cotton) was in the line of the plaintiffs 
business—that of planting. He had already planted his crop, 
for the contract for its proceeds was entered into beyond the time 
(23d of September,) when cotton could be planted and cultivated 
with success. The same work and labor which he would be re- 
quired to bestow upon it under the contract, he would have been 
compelled to bestow upon it if the contract had never been made. 
This, if there were nothing else to prove it, demonstrates that 
work and labor were not the consideration of the contract. 
Whilst he (the plaintiff) was working and laboring to make this 
cotton, “he was working and laboring for himself and not for the 
defendant.” 

This, in our judgment, was acontract for the sale of goods, and 
within the 17th section of the Statute of Frauds. The plea must 
prevail. 

Let the judgment below be reversed. 


No. 78.—Sutmer Merritt and others, plaintiffs in error, vs. 
Wa. H. Scorr and Tuomas N. Beat, administrators of Wa. 
F. Scott, defendants. 


[1.] Marriage articles will be executed in favor of all persons coming within 
the scope of the marriage consideration, and at their instance, but not at 
the instance of mere volunteers. 

[2.] Those having natural claims upon the parties, such as the wife and off- 
spring, and those claiming under or through them, alone come within the 
scope of the marriage consideration. 

[3.] The fact that collaterals are first mentioned in the limitations of the arti- 
cles, does not bring them within the reach and influence of the agreement. 


[4.] Where a Court of Equity executes articles in favor of persons within 
the scope of the marriage consideration, it will, at the same time, execute 
them also as to volunteers—it being the rule of Chancery to do nothing by 
halves. 
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[5.] Where, upon application to a Court of Equity, the marriage articles are 
executed partially, viz: in behalf of one of the settlers, without being ex- 
ecuted as to the volunteers: Held, that upon a subsequent application to a 
Court of Equity, at the instance of volunteers, the former decree cannot 


be invoked in their favor. 


In Equity, in Baldwin Superior Court. Tried before Judge 
Merriwetuer, February Term, 1849. 


In the year 1810, John Neves and Catherine Jewell, in contem- 


plation of marriage, entered into the following articles : 


“ Georeia, BALDWIN CounNTY: 

« Articles of agreement made and entered into the 17th day 
of February, in the year 1810, between John Neves and Cathe- 
rine Jewell, widow and relict of the late Thomas Jewell, deceas- 
ed, all of the State and County aforesaid, as follows, viz : Where- 
as, a marriage is shortly to be had and solemnized between the 
said John Neves and Catherine Jewell, widow as aforesaid, are 
as follows, viz: that all the property, both real and personal, 
which is now, or may hereafter become, the right of the said 
John and Catherine, shall remain in common between them, the 
said husband and wife, during their natural lives; and then, should 
the said Catherine become the longest liver, the property to con- 
tinue hersso lone as she shall live, and at her death the estate to 
be divided between the heirs of the said Catherine and the heirs 
of the said John Neves, share and share alike, agreeable to the 
Distribution Laws of this State, made and provided; and, on the 
other hand, should the said John become the longest liver, the 
property to remain in the manner and form above. 

In witness whereof, the said John and Catherine have hereunto 
set their hands and affixed their seals, the day and year above 
written. 

JOHN NEVES, [L.s.] 
her 

CATHERINE ~ JEWELL, [u.s.] 
mark. 

Test: Cornetius Murpuy, 

Jesse Warp. 

The marriage was shortly thereafter consummated, and in the 
year 1828, John Neves died, leaving Catherine Neves, she sur- 
Yiving. 
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John Neves left a will, by which he desired, that immediately 
after his decease, and proof of his will, “that the Court of Ordi- 
nary should appoint a proper number of fit persons, who should 
be commissioned to divide his whole estate, both real and person- 
al, between his wife, Catherine Neves, and his heirs, thereinafter 
named: thatis, that his said wife, Catherine Neves, should have 
one-half of his whole estate, bojh real and personal, as aforesaid, 
for her own proper use, to her and her heirs forever; and that 
the other or remaining half of his whole property or estate, he 
disposed of and bequeathed in the following manner, that is to 
say, that the whole of his half of his said estate he gave and be- 


queathed to George W. Rowell, son of Capt. Richard Rowell, of 


he 


the County of Baldwin aforesaid, to him and his heirs forever.” 
Richard Rowell and Myles Green were named as the executors 


of this will; and by virtue thereof, Richard Rowell, who qualifi- 
ed as executor, took possession of all the estate, amounting to 
$20,000, of said John Neves. 

In 1829, Catherine Neves filed in the Superior Court of Bald- 
win County, her bill in Equity, charging the above facts, and far- 
ther, that the said John Neves owed but few debts, and that she of- 
fered to assume the payment of them, and praying an injunction 
upon Rowell from farther intermeddling with the said property, 
and that he might be decreed to turn over and deliver the whole 
of said property to her, as provided in the axticles of agreement. 

Upon the trial of this bill at the July Term, 1835, the following 
verdict or decree was rendered: 

“ We, the Jury, find for the complainant a life estate in the 
property agreeably to the provisions of the marriage contract, 
leaving all other persons to contest their rights at her death; and 
we farther find, that complainant do pay to defendant the sum of 
nine hundred and two 35-100 dollars, which have been allowed 
by the Special Jury at this term, upon an appeal from the Court 
of Ordinary, as expenses and costs incurred by the defendant in 
proving the will of John Neves, deceased, and resisting the mar- 
riage contract between John Neves and Catherine, his wife ; and 
we farther find for the complainant the costs of suit.” 

In the year 183—, Catherine Neves intermarried with one 
William F. Scott, and subsequently, in the year 1844, died, leay- 


ing no issue. 
In 1845, Shimei Merritt, James Green and his wife, and Eli- 
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zabeth Hunter, the heirs at law and distributees of Catherine 
Neves, at the date of the marriage articles, filed a bill in Equity 
in the Superior Court of Baldwin County, charging that the pro- 
perty had largely increased, and praying that one-half of the same 
might be turned over and delivered by the said William F’. Scott 
to the complainants. 

Pending this bill, William F. Scott died, and his representatives 
were made parties, 

On the trial at February Term, 1849, the foregoing facts being 
in evidence before the Jury, counsel for complainants requested 
the Court to charge the Jury— 

First, that where the parties to a marriage contract or agree- 
ment, make no provision for, or stipulation in favor of the issue 
of the marriage, but make provisions for and _ stipulate for their 
heirs at law, in such case the heirs at law are within the marriage 
consideration, and are entitled to the aid of a Court of Equity, to 
enforce their rights according to the terms and provisions of the 
marriage contract. 

Second, that the said Catherine, previous to her intermarriage, 
being possessed of a considerable estate, had a perfect legal right 
to make the contract, as set forth in the complainants’ bill, with the 
said John Neves; that said contract was binding on said John ; 
that the stipulations and provisions in said contract in favor of the 
heirs at law of said Catherine, are legal and such as a Court of 
Equity will enforce, and that, therefore, complainants are entitled 
to recover one-half of said estate; as it existed at the time of the 
death of the said Catherine, together with one-half of the increase 
of the female slaves since that time, and a reasonable hire for 
one-half of the negroes, and one-half the rent 6f the land. 

Third, that by virtue of the decree rendered in the case of 
Catherine Neves vs. Richard Rowell, said Catherine became seiz- 
ed and possessed of an absolute legal estate of the whole proper- 
ty during her life, with contingent remainders to such persons as 
at her death might be next of kin or heirs at law of the said John 
Neves and the said Catherine Scott. 

Fourth, that upon the death of said Catherine, said contingent 


remainders became vested in such persons as answered the de- 
scription of next of kin or heirs at law of the said John and the 
said Catherine at that time, and that, therefore, the next of kin or 
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heirs at law of said Catherine are entitled to one-half of the 
whole estate. 

Fifth, that the execution of the marriage contract, by virtue of 
the decree rendered in the case of Catherine Neves vs. Richard 
Rowell, in favor of the said Catherine, was, by operation of law, 
an execution in favor of those who were entitled in remainder 
after death, and from that time said contract ceased to be execu- 
tory, and became executed as to all the parties in interest. 

Sith, that the said Catherine having asserted and maintained 
in a Court of Equity, her right under said marriage contract to 
the whole of said property during her life, and having enjoyed 
the same during that time, it is not competent for any one claim- 
ing by, through or under her, now to repudiate said contract and 
thereby defeat the claims of the heirs at law under such contract. 

Which instructions the Court refused to give the Jury, and 
complainants, by their counsel, excepted. 

The Court charged the Jury, that by the terms of the marriage 
articles, Neves took such a title to the property that he might 
dispose of the same absolutely at his death, subject only to the 
life estate of Mrs. Neves, she surviving him; that a Court of 
Equity would not specifically execute marriage articles upon the 
application of any persons, except those who were within the 
scope of the marriage consideration, or claiming under such per- 
sons, and not upon the application of mere volunteers; that the 
complainants were not within the scope of the marriage conside- 
ration, nor did they claim under those who were; that they were 
mere volunteers, and as such the Court would not decree the 
specific execution of the articles in their favor; that while the 
Court would, upon a bill brought by persons within the scope of 
the consideration of the marriage, decree a specific execution 
throughout, as well in favor of the volunteers as the complainants, 
yet the decree of the Court in the case of Mrs. Neves against 
Rowell, as executor, was not such a partial execution as entitled 
the complainants to a farther execution in their favor ; that said 
decree expressly left open all the questions now presented by the 
complainants, to be litigated at the death of Mrs. Neves, and by 
requiring her to pay out of the property embraced in the mar- 
riage settlement, certain expenses incurred by the executor in re- 
ference to the estate of Neves, recognized the legal right of 


Neves to make an absolute disposition of said property, subject 
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to om life estate of Mrs. Neves; and that the ienede inants were 
not entitled to any relief, but that the Jury, under the law, should 
find for defendants. 

To which charge of the Court complainants excepted. 


Cong, for plaintiff in error. 
Rockwe.t and W. C. Dawson, for defendant. 


The following points and authorities were submitted by Mr. 
see : 

. Marriage articles and contracts will be enforced in favor of 
mh persons who are within the marriage consideration. Atherley 
on Marriage Settlements, 126. Story’s Eq. §986, 987. 

Those persons are within the marriage consideration for 
whom the marriage contract primarily and specially provides, and 
the making provision for whom may reasonably be supposed to 
have been the motive, inducement and occasion for making the 
contract. Goring rs. Nash, 3 Atk. 185. Vernon vs. Vernon, 2 
Peere Wms. 600. Edwards vs. The Countess of Warwick, Ib. 
175. Stephens rs. Trueman, 1 Vesey, Sen. 73. Ithell vs. Beane, 
Ib, 214. Osgoode vs. Strode, 2 Peere Wms. 245. Trevor vs. Tre- 
vor, 1 Ib. 622. Laney vs. Fairchild, 2 Vernon, 101. 1 Lerinty, 
150, 239. 1 Chancery Cases, 103. 2 Story’s Eq. §986. 2 Kent's 
Com. 172. 1 Atkins, 265. 2 Brown’s Ch. Cases, 49 LL 2 Iredell’s 
Eq. Reps. 241. 2 Hlill’s Ch. mee. 3. Tabb vs. Archer, 3 Hen- 
ning §* Munford, 399. 1 1b. 213. 3 Atkins, 646. 3 Cruise’s Dig. 
363. Holt rs. Holt, 2 Peere Wms. 648. 1 Reps. in Ch. 84, 

3d. Where Courts of Equity execute marriage articles or con- 
tracts at all, they execute them throughout. Story’s Eq. §986. 
Atherley, 125. Osgoode vs. Strode, 2 Peere Wms. 255. 2 Ib. 622. 
Goring vs. Nash, 3 Atkins, 186,190. Tabb vs. Archer, 3 Henning 
§ Munford, 399. 

4th. Courts of Equity will regard that as done which ought to 
have been done. 3 Peere Wms. 215. 1 Id. 522. 2 Hill’s Ch. 
Reps. 3. 

5th. The decree in the case of Neves vs. Rowell was, upon its 


face and by its terms, a partial execution of said contract, and a 


Court of Equity never executes marriage articles or contracts in 
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part, but tz toto. This Court will consider that as done which 
then ought to have been done, and decree accordingly. 

6th. The legal effect of the decree in the case of Neves vs. Row- 
cll, Exr. was to divest the personal representative of John Neves 
of all title to the property, and to vest the same in Mrs. Neves 
during her life, with contingent remainders to those who may be 
entitled according to the terms of the contract. 


By the Court—Lumrxin, J. delivering the opinion. 


It shall be my aim to popularize this opinion as much as possi- 
ble. For while I am not enthusiast enough to believe that the 
time will ever come when every man will be his own lawyer, still 
I feel it to be a duty to accommodate our decisions, so far as we 
can, to the comprehension of those who are not lawyers by pro- 
fession. The Legislature has seen fit to require the Reports to 
be distributed to all the Counties in the State. All men here are, 
by birth-right, hereditary law-makers, and judges upon the re- 
putation and lives, as well as arbiters of the property of their 
fellow citizens, and that in the last resort. Every man is pre- 
sumed to know the law. He is bound to do so at his peril. While 
ignorance of the fact excuses in civil as well as criminal conduct, 
ignorance of the law does not. It is right, therefore, that every 
man should read and understand the decisions of the Courts, and 
to enable him to do this, they should be divested, as far as practi- 
cable, of all technicality and intricacy. 

Science, so long locked up in cloisters and colleges, has been 
brought, through the medium of popular tracts and lectures, to 
the hearth and home even of the cottager, and has thus been made 
eminently useful to the ordinary business of life. Shall botany, 
chemistry and philosophy in all its branches, be thus republican- 
zed, and the law alone, in this age of inquiry and progress, re- 
main a secret system, which the initiated only can pry into? The 
Americans, above all others, are a plain, practical people, and 
they will have justice dispensed to them in a plain and intelligible 


manner. 

Moreover, all factitious distinctions in society, created by pro- 
fessions or any thing else, should be discouraged ;_ and among the 
benefits resulting from the practice suggested, would be the re- 
moval, to a good degree, of those prejudices which now exist in 
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the bosoms, even of enlightened men, against this noble science, 
the mother of peace, the handmaid of morality. The sooner she 
is emancipated from the cumbersome appendages of the scholas- 
tic and feudal ages, the better. 

With these preliminary observations we will proceed, after a 
brief summary of the facts, to the questions presented in the re- 
cord. 

This bill was filed by the complainants against the defendants, 
to enforce certain articles of agreement entered into by John 
Neves and Catherine Jewell, anterior to their marriage, to this 
effect : ‘‘ That atl the property, both real and personal, which was 
or might thereafter become the right of the said John and Cath- 
erine, should remain in common between them, the said husband 
and wife, during their natural lives; and should the said Cathe- 
rine become the longest liver, the property to continue hers so 
long as she might live, and at her death to be divided between the 
heirs of the said Catherine and the heirs of the said John, share 
and share alike, agreeably to the distribution laws of the State; 
and, on the other hand, should the said John become the longest 
liver, the property to remain in the manner and form as above.” 

The marriage, it appears by the bill, was consummated. John 
Neves died in 1828, some eighteen years thereafter, having previ- 
ously made and published his will, by which he devised and be- 
queathed one-half of his estate to one George Rowell. 

Catherine, the widow, instituted proceedings on the Chancery 
side of the Superior Court of Baldwin County, against Richard 
Rowell, the executor of John Neves’ will, wherein she insisted 
that, under and by virtue of the marriage articles heretofore set 
forth, she was entitled to the whole property during her life, af- 
ter paying the debts of the estate, and the expenses of adminis- 
tration; and that said settkement between her and her deceased 
husband could not be affected or controlled by his testament. The 
following final decree was rendered by the Special Jury in the 
premises: “ We find for the complainant a life estate in the pro- 
perty, agreeably to the provisions of the marriage contract, leav- 
ing all other persons to contest their rights at her (Mrs. Neves’) 
death,” 

Under this decree Catherine Neves took possession of the pro- 
petty, real and personal, and remained in possession of the same 
until her intermarriage with one William F. Scott, in 1835, and 
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Scott, after the marriage, exercised control thereof. Catherine 
died in 1844, without ever having had issue. Scott has since 
died, and this bill is filed by Shimei Merritt and others, who 
claim to be the first cousins and heirs at law of the said Catherine, 
and as such entitled to recover the one-half of the whole estate 
which came to the hands of Scott upon his intermarriage with the 
widow of John Neves. 

Are the complainants, as heirs at law of Catherine Scott, enti- 
tled to the interposition of a Court of Equity, to compel the per- 
formance of the marriage articles in their behalf, entered into be- 
tween John Neves and Catherine Jewell ? 

We hold the following propositions to be well settled, namely: 

[1.] Férse. That marriage articles like these will be specifically 
executed upon the application of any person within the scope of 
the consideration of the marriage, or claiming under such person. 

But, second/y, that in no case whatever will Courts of Equity 
interpose in favor of mere volunteers, whether it be upon a volun- 
tary contract, or a covenant, or a settlement, however meritorious 
may be the consideration, and although they stand even in the re- 
lation of a wife or a child. 

And thirdly, that where a bill is brought by persons who are 
within the scope of the marriage consideration, or claiming un- 
der them, there Courts of Equity will decree a specific execution 
throughout, as well in favor of mere volunteers as the plaintiffs 
in the suit, so that indirectly mere volunteers may obtain the full 
benefit of the articles in cases where they could not directly in- 
sist upon such rights. Atherley on Marr. Sett. ch. 5, p. 131 to 145. 
Story’s iq. Jur. §§433, 706 a, 793 a, 986, 987, 1040. 

[2.] Who, then, are within the reach and influence of this con- 
sideration of the marriage? In Morgan Jenkins and Dame Mar- 
garet Kemishe, (reported by Sir Thomas Hardres, p. 395,) Lord 
Hale remarked, that “the consideration of marriage and of the 
marriage portion, will run to all the estates raised by the settle- 
ment.” But this dictum has not been followed, either in England 
or in this country, but, on the contrary, its authority has been 
pretty uniformly questioned or denied. Repudiating, then, what 
is reported to have been said by the Chief Baron in Jenkins and 
Kemishe, 1 answer, in the language of Lord Macclesfield, in Os- 
goode vs. Strode, (2 P. Wms. 255,) that “the marriage and mar- 
riage portion, support only the limitations to the husband and 
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wife and their issue, and such as claim under them, which are all 
that can be presumed to have been stipulated for.by the wife or 
her friends.” And that Equity will interpose at their instance 
} only, all others being volunteers ; and the reason why relief will 
be granted upon the application of those is, that the settler is un- 





der a natural and moral obligation to provide for them, whereas 
no such reason applies to distant heirs or relatives or mere stran- 
gers. And this is what the books mean when they say that the 
wife and offspring are within the scope of the provisions of the 





marriage articles, while others are not. Nor is this doctrine new 
in Equity jurisprudence. All uses and trusts to be raised by any 
covenant or agreement, must be founded on some meritorious or 
some valuable consideration, for Courts of Equity will not en- 
force a mere gratuitous gift, or a mere moral obligation or volun- 





tary executory trust. It is otherwise, of course, where the trust 
i has already vested. If A and B, for a valuable consideration as 
| between themselves, covenant to do some act for the benefit of a 
third person, who is a mere stranger to the consideration, he can- 
/ not enforce the covenant against the two, although each one might 
i enforce it against the other. Swtton vs. Chetwynd, 3 Merriv. 249. 
And this acknowledged principle is precisely the point involy- 
| ed in this bill. It is an attempt by the complainants, who, in le- 





8 i 


gal contemplation, are third persons to the contracting parties, al- 
though distantly related to one of them, to enforce the covenant 
between John Neves and Catherine Jewell, in their favor. Chan- 
cery will not lend its aid for this purpose. 1 Fonbl. Eq. ch. 6, §8. 
2 Ib. ch. 2, §2, and notes f, g,t. 1 Ves. Jr. 53,54. 2 Keen. Rep. 
, i 81, 97,98. 8 Sim. Rep. 324. 

Before dismissing this branch of the subject, I would observe, 
that the casein Hardres is not, after all, perhaps, in conflict with 
this position. For there, the settlement contained a provision 
for the first wife and her offspring, with remainder to the heirs 
of the body of the husband. And it was held, that it did extend 
to the issue of the husband by a second wife. 

[3.] While it is not denied in the argument that, as a general 
rule, Equity will not interpose in behalf of those standing in the 
attitude of the complainants, yet it is urged, with much ingenuity, 
, that inasmuch as the marriage articles make no provision for the 
offspring of the intended nuptials, (and in this respect are with- 
out a prototype in the books,) that, therefore, the next of kin of 
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the settler must be considered as occupying the place which is- 
sue usually dogand consequently coming within the scope of the 
marriage consideration. The reply to this is, children are within 
the reach of the marriage consideration, not because they stand 
next or nearest to the settler, but because the settler is under na- 
tural and moral obligation to provide for them; ard this reason 
does not apply to relations who are distantly connected, although, 
in point of fact, they may be nearest in blood to the settler. 

The wife can enforce the articles, because founded upon mar- 
riage, which is a valuable consideration. The issue can claim 
execution of them, because they come within their influence, the 
settler being naturally and morally bound to make suitable provi- 
sion for such. None others can. And so rigidly is this rule re- 
garded, that specific performance will not be enforced, even in fa- 
vor of brothers and sisters when claiming as volunteers. Good- 
wyn vs. Goodwyn, 1 Ves. 228. Byas vs. Byas, 2 Ves.164. And 
if the conclusion be well warranted, that Equity will not enforce 
a specific performance, at the instance of a volunteer, although 
so near a relation as a brother or sister, and we maintain this po- 
sition to be true, still less will it do so for amore remote relative. 
Tudor vs. Anson, 2 Ves.582. Strode vs. Russell, 2 Vern. 621. 
Marston vs. Senom, 3 Bro. C. C. 170. 

[4.] I have already stated, that Courts of Equity would enforce 
marriage agreements in favor of persons at whose instance they 
will lend no assistance. This happens where the articles contain 
limitations, both to those to whom Equity wi// lend its aid and to 
those to whom it will zot. As for instance, if the covenant con- 
tain limitations, both to the issue of the marriage, and also to 
volunteers, for whom the settler is under no natural or moral ob- 
ligation to provide, ifa bill for aspecific performance is brought 
by the issue, the Court will direct the articles to be executed in 
toto ; and consequently the settlement will contain limitations in 
favor of the volunteers. Whereas, if the bill had been brought 
by the volunteers, the Court would have dismissed it. The doc- 
trine is, that where Courts execute articles at all, they always ex- 
ecute them 7m toto and not partially. Atherley, 125. 

Now, the complainants insist, that the decree rendered in this 
case, at the instance of Catherine Neves against Richard Rowell, 
the executor of her deceased husband, was such a partial execu- 
tion of the marriage articles, at the suit of the wife, as will inure 
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in their favor, although volunteers; and that, by reason of this 
proceeding, they are withdrawn from the operation of the rule 
which excludes volunteers from moving in their own behalf. 

[5.] It is too late now to inquire, neither is this the proper oc- 
casion for such a discussion, whether or not such a decree as that 
quoted could have been rightfully rendered. If it could, then it 
is certainly not universally true, that Courts of Chancery, where 
they execute marriage articles at all, always execute them 7 éoto ; 
for it plainly appears, by the reading of this decree, that the arti- 
cles were partially executed only in favor of Mrs. Neves. More- 
over, it seems to have been penned with the express design of 
preventing the present parties from evoking it in their favor. For 
the Special Jury find and decree, “ that all other persons except 
Mrs. Neves, be left to contest their rights at her death.” We can- 
not see, then, how the parties can be helped by this decree. It 
may have been irregular, still it remains unreversed, and to say 
the least of it, it does not place the complainants in any better condi- 
tion than they occupied before. It was undoubtedly competent for 
the Court to have enforced the agreement in their favor. It ex- 
pressly, however, refused to do so, and left them exactly where it 
foundthem. How, then, does this proceeding assist the plaintiffs ? 

Many cases may be found, where settlements have been made 
through the instrumentality of a party whose concurrence was 
necessary to its validity, and who procures a provision to be made 
in favor of one who would not come within the consideration of 
marriage. Such person is held not to be a mere volunteer, but 
as falling within the range of the consideration of the agreement. 
Goring vs. Nash, Atk. 186. Doe ex dem. Hamerton vs. Whitton, 
2 Wils. 356. Butas was very properly remarked by the learn- 
ed Judge, in delivering his opinion in a case before him upon these 
same articles, but between different parties, in the Sixth Circuit 
Court of the United States for the District of Georgia, “ These 
cases themselves establish that the marriage consideration alone 
will not support the limitation to a brother or a sister, and are, 
therefore, adverse to the claim of the present plaintiffs.”’ 

Let the judgment of the Court below be affirmed. 
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No. 79.—Tne Justices or THe Inrertor Court or BaLtpwIin 
County, plaintiffs in error, vs. WiLL1AM R. Bivins, relator, de- 
fendant. 


[1.] When a Sheriff has collected money on an execution and fails to pay it 
over, the party injured by such failure may have an attachment for con- 
tempt against such Sheriff; and if suchattachment is procured at the in- 
stance of the plaintiff in execution, for his own benefit, and to redress his 
own individual injury, it is a civil process, and such plaintiff in execution is 
liable to pay the costs of the Sheriff's imprisonment, and not the County. 


Application for mandamus, before Judge MeRRIWETHER. De- 
cided in Baldwin Superior Court, February Term, 1849. 


John 8. Stephens, former Sheriff of Baldwin County, was at- 
tached and imprisoned in the jail of said County, for a contempt 
of the Superior Court, in failing to pay over money collected on 
a fi. fa.in favor of John A. Breedlove. After remaining impri- 
soned one hundred and sixty-five days, he was discharged by or- 
der of the Superior Court, he being utterly insolvent. 

William R. Bivins, the Jailor, applied to His Honor Judge 
Merriwether for a mandamus, to be directed to the Justices of the 
Inferior Court of Baldwin County, requiring them to show cause 
why a mandamus absolute should not issue, requiring them to pay 
to the Jailor the amount of his fees for keeping and dieting said 
Stephens. 

Upon hearing the return, the only question submitted for the 
decision of the Court below was, the liability of the County, un- 
der the Statutes of Georgia, for the payment of these fees. The 
Court below decided in favor of the relator, Bivins, and the Jus- 


tices excepted. 
I. L. Harris, for plaintiffs in error. 
Kenan and W. C. Dawson, for defendant. 
By the Court—Warner, J. delivering the opinion. 


[1.] The only question involved in this case is, whether the 
County of Baldwin or the plaintiff in execution, at whose instance 
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the attachment issued, is bound to pay the cost of Stephens’ im- 


prisonment. The attachment, afier reciting that a rule absolute 
was granted against Stephens, as late Sheriff, at the cstance of 
John A. Breedlove, plaintiff in execution, against John R. Smith 
et al. for the amount of principal and interest due on the fi. fa. 
stated therein, requiring payment thereof to be made instanter, 
which Stephens failed to do, the Sheriff was commanded to ar- 
rest Stephens, “and him safely keep in close custody, without bail 
or mainprise, until he shall pay over to the plaintiff the sum of 
nine hundred and sixty dollars, principal, and two hundred and 
eighty-five dollars, interest, with interest on principal sum from 
the 25th March, 1842, until paid, at and after the rate of twenty 
per cent. per annum, and all costs due on said fi. fa. and the far- 
ther sum of two dollars sixty-two and a half cents, Clerk’s cost 
hereon, and fees for this service.” 

After being imprisoned one hundred and sixty-five days, Ste- 
phens was discharged from imprisonment by the judgment of the 
Superior Court, on the ground of his being bona fide insolvent. 
Was the late Sheriff, Stephens, imprisoned for a criminal offence 
against the public laws of the State, or was he imprisoned to en- 
force a civil remedy? If he was imprisoned for a criminal of- 
fence, and was insolvent, then the County was bound to pay the 
cost, and the judgment of the Court below was right ; but if the im- 
prisonment of Stephens was not for a criminal offence, and intend- 
ed merely to enforce a czvil right for the benefit of Breedlove, the 
plaintiffin execution, and made at his instance, then the County is 
not liable to pay the costs of the imprisonment. The construc- 
tion which we give to the term “ prisoners,” as used in the Acts 
of 1792 and 1801 is, that such prisoners only as are confined in 
jail on a criminal charge are intended to be “ dieted” at the ex- 
pense of the public. Prince, 263, 264. 

We have not been able to bring our minds to the conclusion 
that Stephens was imprisoned for a crime. The 50th section of 
the Judiciary Act of 1799, declares, that “the Sheriff shall be li- 
able, either to an action on the case, or an attachment for con- 
tempt of Court, at the option of the party, whenever it shall ap- 
pear that he hath zmjured such party, either by false returns or by 
neglecting to arrest the defendant, or to levy on his property, or 
to pay over to the plaintiff or his attorney the amount of any 
sales which shall be made under or by virtue of any execution, or 
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any moneys collected by virtue thereof.’ It will be perceived that 
the Statute gives the party injured by the Sheriff, two remedies 
against him when he neglects to pay over money collected by vir- 
iue of executions in his hands. Breedlove, the plaintiff in the 
execution, as stated in the record, elected to proceed against the 
Sheriff for contempt of Court. 

The attachment recites, that the rule absolute was granted 
against Stephens at the znstance of Breedlove, the plaintiff in ex- 
ecution, and he is ordered to be imprisoned until he pays over to 
the plaintiff the principal, interest and cost due on said fi. fa. In 
whatever light the proceeding against the Sheriff for contempt 
may have been viewed at Common Law, we think our Stat- 
ute clearly points it out as a remedy which the party injured by 
the Sheriff may pursue against him, at his option, for his own pri- 
vate advantage; and when the Sheriff is imprisoned under the 
order of the Court, at the instance of the injured party, for his 
private advantage and redress, we cannot consider him as impri- 
soned for a crime against the people of the State, for which any 
portion of them may be taxed to defray the expenses of such im- 
prisonment. 

The party injured by the conduct of the Sheriff, and at whose 
instance the remedy given by the Statute is sought to be enforc- 
ed, for his individual benefit and redress, should, in our judgment, 
pay the costs of the imprisonment. 

We concede the power of the Court to punish the Sheriff for 
contempt of Court by imprisonment, independent of any action 
for that purpose by the injured party for his own benefit. 

Whether, on motion of the Solicitor General, acting in behalf 
of the people of the State, the Court should feel it to be its duty 
to imprison the Sheriff for acontempt of Court, in disobeying its 
process, the County would not be liable for the costs of his im- 
prisonment, it is not now necessary to decide; but that, in our 

judgment, would present a very different case than the one made 
by this record, taking into view the provision of the Statute of 
1799. In ex parte Thurmond, (1 Bailey’s Rep. 605,) it was held, 
that an attachment against a Sheriff for contempt in neglecting to 
collect money under execution, or to to pay it over when collect- 
ed, is merely a civil process, so far as its object is to redress the 
injury of the party who procures it to be issued; but so far as it 
is designed to punish the Sheriff for neglect of his official duty, it is 
VOL. VI.° 73 
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a criminal process. In that case the great question was, whether 
the Sheriff imprisoned for contempt of Court, under an attach- 
ment for failing to pay over money collected by him on execu- 
tions, was entitled to be discharged under the insolvent laws of , 
South Carolina. It was conceded by the Court, that the insolvent 
debtors’ Act of that State had no application to cases of a sentence 
imposing punishment in a criminal matter, but that the Act rela- 
ted altogether to imprisonment, the object of which was to com- 
pel one party to render to another his debt, duty, demand, cause 
or thing in a czvil proceeding, and the Sheriff was held to be en- 
titled to be discharged from his imprisonment under the insolvent 
debtors’ Act. The rule absolute against the Sheriff, upon which 
the attachment was founded, it appears, was made at the tnstance 
of Breedlove, the plaintiff in the execution, and he is ordered to 
be imprisoned until he shall pay over to the plaintiff the princi- 
pal, interest and costs due on the f. fa. The object of the at- 
tachment for contempt of Court against the Sheriff was, in our 
judgment, to redress the injury of the plaintiff in execution, and 
procured at his instance, and for his individual benefit, and, there- 
fore, the costs of the imprisonment should be paid by him and 
not by the County of Baldwin. 
Let the judgment of the Court below be reversed. 


No. 80.—Justices or THE INreERIoR Court or Putnam County, 
for the use, &c. plaintiffs in error, vs. Joun Barrineton and 


others, defendants. 


[1.] The fact must appear affirmatively, that the bill of exceptions was ten- 
dered and signed within the time prescribed by the Statute. 


In this cause a motion was made to dismiss the writ of error, on 
the ground that it did not appear that the bill of exceptions was 
signed and certified within thirty days from the adjournment of 


the Court. 
The bill of exceptions specified that the cause was tried at Feb- 
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ruary Term, Baldwin Superior Court, which sits onthe 4th Mon- 
day in said month. The certificate of the Judge bore date 29th 
March, 1849. 


ApaAms and Cong, for the motion. 
J. WINGFIELD and Dawson, contra. 
By the Court—Nispet, J. delivering the opinion. 


[1.] By the old law organizing this Court, it was necessary 
that the plaintiff in error should tender his bill of exceptions, and 
that the presiding Judge should sign it, within four days after the 
trial of the cause. 1 Kelly, 6. By the Act of 1847, the Legis- 
lature has altered this provision of the first law, and now parties 
plaintiffs in error may draw up and submit for the signature of 
the presiding Judge, their bills of exceptions, within thirty days 
after the close of the term in which the cause was heard. The 
bill must now be certified and signed within thirty days from the 
adjournment of the term. A bill not signed within that time, is 
not, by the law of the State, cognizable by this Court ; and the 
bill, or the record, or both, must show that it is signed within that 
time. We cannot look out of the record for any thing. It must 
appear to us affirmatively, and that by the papers regularly 
brought here, that the law has been complied with. The date of 
the signature of the Judge in this case we have, but the time of 
the adjournment of the term at which the cause was tried no 
where appears. However painful the duty, we have no alterna- 
tive but to dismiss the cause. A convenient practice would be 
for the Clerk to certify the day of adjournment with the record. 
If, however, it appears from the bill or the record, when the term 
closed, it will be sufficient. See Act of 1847, Pamphlet, p. 82. 
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No. 81.—Harrer Tucker, assignee, &c. plaintiff in error, vs. 
Freperick Burts and Seaton G, Day, garnishee, defendants. 


[1.] An attorney at law, who has money or other effects belonging to the de- 
fendant in his hands, is subject to be garnisheed. 


Garnishment, in Baldwin Superior Court, February Term, 
1849. Decided by Judge Merrtweruer. 


Harper Tucker, as assignee of a judgment in favor of the Cen- 
tral Bank against Frederick Butts, issued a summons of garnish- 
ment, directed to Messrs. Harris & Day, practising attorneys at 
law. Seaton G. Day, one of the garnishees, in his return stated, 
that he had in his hands the sum of $185 09, collected by him as 
the attorney at law of Frederick Butts. 

Upon this return the counsel for plaintiff in 7. fa. moved to 
enter up judgment against the garnishee; which motion the 
Court refused to grant, on the ground that an attorney at law is 
not subject to garnishment. 

This decision of the Court is here assigned to be error. 


Harris, for plaintiff in error. 
McDonatp, represented by R. Harpeman, for defendant. 
By the Court—Lumrxw, J. delivering the opinion. 


[1.] Is an attorney at law subject to process of garnishment ? 
The words of the Statute, it is conceded, are sufficiently broad to 
comprehend attorneys. It authorizes a summons to issue in be- 
half of the creditor against “ any person who may be indebted to 
the defendant, or who may have any money, “effects, property, 
real or personal, or any bonds, notes or other evidences of debt 
whatsoever, in his, her or their hands, belonging to the defend- 
ant.” Prince, 37. 

It is insisted, however, that an attorney is exempt, because he is 
an officer of the law; and it is true, that the Courts do exercise 
a summary control over him, by compelling him, in furtherance 


of public justice, to discharge his duties to his client and others. 
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In all other respects he is the mere agent of the party, and as 
much liable to be garnisheed as an attorney in fact, or any other 
person. Coburn vs. Ansart, Trustee, 3 Mass. Rep. 319. 

It is attempted to analogize this case to that of a Sheriff, who, 
it is admitted, is not amenable tothe garnishment process; at any 
rate, until after he has been guilty of some official neglect or mis- 
conduct, by which he has deprived himself’ of his official protec- 
tion. But otherwise, the character of the two are widely different. 
While the Sheriff, lawfully and consistently with his duty, holds 
the money collected by him, it is in the custody of the law, and, 
therefore, protected from this sort of interference. 

We cannot hesitate, therefore, to reverse this judgment; for 
while some inconvenience may result to the profession from hold- 
ing attorneys responsible to this proceeding, a contrary doctrine 


would, we apprehend, be productive of much mischief. 


No. 82.—Witiram Dearne, ef al. plaintiffs in error, vs. THE 
Bank or CHARLESTON, defendant.* 


[1.] A complainant in Equity may amend the title of his bill, so as to make 
it conform to the true character of the case made by it. The prayer of the 
bill may also be amended, so as to enable the complainant to have such re- 
lief as the allegations in his bill will entitle him. 


In Equity, in Richmond Superior Court; motion to amend. 
Decided by Judge Hout, March Term, 1849. 


A fi. fa. in favor of William Dearing against Samuel H. Peck, 
was levied on 310¢shares of the principal stock of the Augusta 
Insurance and Banking Company, as the property of Peck. The 
stock was sold by the Sheriff, and a portion bought by Dearing. 
The Bank refusing to transfer the stock on account ofa claim set 
up to the same by the Bank of Charleston, Dearing filed a bill 
in the Superior Court of Richmond County, against the Insurance 


*This cause was before this Court on other questions, and the decision re- 
ported in 5 Ga. Rep. 497.—[Rep.] 
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and Banking Company and the Bank of Charleston, and praying 
that the former Company might be ordered to transfer the shares 
tohim. A rule was published for four months, requiring the 
Bank of Charleston to appear and answer. No appearance be- 
ing entered, the bill was taken pro confesso, and a decree taken in 
accordance with the prayer. 

The Bank of Charleston afterwards filed a bill in the Superior 
Court of Richmond County, entitled a bill cx the nature of a bill 
of review, charging that they had no notice of the former bill, and 
praying that the former decree might be “opened, reviewed and 
revised, altered, added to or amended.” 

Counsel for the Bank of Charleston moved in the Court below, 
to amend the said bill by striking out the title to the same, viz : 
and also by adding the follow- 


“in thenature of a bill of review ;” 
ing additional prayers, viz: “ that your orator may be declared 
entitled, as against the said William Dearing, to the whole of the 
said shares, and to all the dividends since the seventh day of Jan- 
uary, 1845; and that ifthe said shares be still standing in the 
name of A. G. Rose, Cashier, it may be decreed that the same 
do so remain, notwithstanding the order made in the case herein- 
before mentioned for the transfer of the same to the said William 
Dearing, and that the said William Dearing be enjoined from en- 
forcing the execution of the said order, and that the Augusta In- 
surance and Banking Company account for all the dividends to 
your orator. But in case the said shares and dividends may have 
been actually transferred and paid over to the said William Dear- 
ing, then, and in that case, that he may be declared a trustee for 
your orator, and ordered to reconvey the shares, and account for 
the dividends that he or his agents may have received, and be en- 
joined from attempting to sell or dispose of the said shares.” 

Counsel for Dearing objected to the amendments, which ob- 
jection was overruled by the Court, and defenglants excepted and 
have alleged error in the Court— 

1st. In allowing the complainants to strike out the title of the 
bill. 

2d. In allowing the amendments to be made when they were 
inconsistent with and foreign to the object of the original bill. 


A. J. Mitter, for the plaintiff in error, made the following 
points : 














ee 
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1st. A bill “in nature of a bill of review,” 


can be filed only for 
the purpose of reviewing adecree. Story’s Eg. Pl. §420, ’1, ’2. 
3 MeLean’s Rep. 41. 

2d. It cannot be amended by changing its title or otherwise, to 
accomplish a different object. 1 Daniel’s Ch. Pr. 463,75.  Sto- 
ry’s Hq. Pl. §425. 


Govtp, for defendant in error, contendad 


ist. There was no error in striking out the title of the bill. 
The Court can always make such anamendment. If the bill s 


2? 


‘a bill in nature of a bill of review,” striking out the title will not 
alter its nature. If it is zo¢ such a bill, the title is incorrect and 
should be struck out. 

2d. The amendment is consistent with the object of the origi- 
nal bill, which charges that Dearing took nothing by his pur- 
chase but Peck’s equity, after paying the debt due the Bank, and 
prays that the Bank retain the stock and dividends till their debt 
be paid. 

The present amendment only carries this out, and hence, 

3d. The bill is not multifarious, as amended, for its sole object 
is to restore the complainants to the rights of which the former 
decree deprived them. 

But, to take another view of the case, allowing amendments is 
discretionary, a mere matter of practice, and, in Equity, this dis- 
cretion is very liberally exercised. Story’s Eq. Pl. §883, ’4, ’5. 

As a general rule, discretionary orders, especially in mere 
practice, are not subject to writ of error. 

The Statute organizing this Court brings them, and all other 
orders of Superior Court, under this jurisdiction; but the drift of 
all our decisions is to exercise the power only in extreme cases, 
which this certainly is not. Evans vs. Rogers, 1 Kelly, 463- 
Saffold vs. Kenan, 2 Ib. 341. Sanders vs. Smith, 3 Ib. 127. 


By the Court—Warnenr, J. delivering the opinion. 


[1.] The error assigned to the decision of the Court below is, 
that the complainant was permitted to amend the ¢ié/e of his bill, 


and the prayer for relief. This bill, as originally filed, was not 


either a bill of review, or a bill in the nature of a bill of review, 
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but was a bill for discovery and relief, if its true character is to 


be determined by the allegations made in it. When this case was 
before us on a former occasion, we ruled, that the decree against 
the Bank of Charleston, a non-resident, was a nullity. The com- 
plainant, it is true, entitled it a billin the nature of a bill of re- 
view ;” but that was a misnomer, and the complainant now seeks 
lo give to it its /egitimate name. Under the very liberal practice 
indulged by Courts of Equity with regard to amendments, the 
complainant was, in our judgment, entitled to make the amend- 
ment in question, especially as there seems to be no objection as 
to the time at which the amendment was proposed to be made. 
In Courts of Equity, mispleading in matter of form is never al- 
lowed to prejudice any party ; the real and substantial merits of 
the case are always looked to. Story’s Eq. Pl. 678, §883. 2 
Maddock’s Ch. Pr. 368. Polk vs. Clinton, (12 Vesey, 66,) is an 
authority for amending the prayer of the bill. We think the 
amendment was properly allowed by the Court below; but in 
any event we should reluctantly interfere with the discretion of 
the Court below, in allowing the amendment of the pleadings in 
a suit in Equity. 
Let the judgment of the Court below be affirmed. 





No. 83.—Georce W. Dye, plaintiff in error, vs. Wmey Wat, 


defendant. 


[1.] In the sale of a slave where there is a contract of warranty, the purcha- 
ser may consider the contract as a nullity, and bring his action on the case 
for deceit, and in such action itis not necessary that he should set forth the 
contract. 

[2.] In an action for fraud and deceit in the sale of a slave, the bill of sale, 
although not described in the declaration, is admissible to prove the sale. 


Action on the case for deceit, in Elbert Superior Court. Tri- 
ed before Judge Sayre, March Term, 1849. 


George W. Dye filed his petition in the Superior Court of El- 
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bert County, setting forth, that “ heretofore, to wit: on the 24th 
day of May, 1842, your petitioner, at the special instance and re- 
quest of said Wiley Wall, bargained with the said Wiley to buy 
of him acertain negro boy slave named Ben, at and for the price 
or sum of $330, and the said Wiley, by then and there falsely and 
fraudulently warranting the said negro boy to be sound, then and 
there, on the day and year aforesaid, sold said boy, Ben, to your 
petitioner.” This count alleged the boy to be unsound, and a scv- 
enter on the part of Wall. 

A second count in the declaration was similar to the first, so 
far as the allegations specifying the contract. A third count was 
similar, except it alleged the warranty to be, that Wall warranted 
“the boy to be sound as far as he knew.” 

Upon the trial the plaintiff offered in evidence the following 
bill of sale to prove the sale: 

“ Received, of George W. Dye, six hundred and eighty dol- 
lars, in full payment for two negroes, to wit: Nancy, a girl, about 
twelve years of age, Ben, a boy, about eleven years ofage. The 
said negroes I warrant to be sound so farasI know. The right, 
title and claim to said negroes I do bind myself, my heirs, &c. to de- 
fend to the said George W. Dye, his heirs, &c. forever, against the 
claim or claims of all and every person or persons whatsoever. 

“In witness I have hereunto set my hand and seal, this 24th 
May, 1842. 

; his 


“WILEY * WALL. 


mark. 
“ Test : Bun. C. WALL. 
NATHANIEL Gray.” 
To this evidence defendant’s counsel objected, because the 
written contract is not set forth in either of the counts of the dec- 


laration. 
The Court below sustained the objection and ruled out the tes- 


timony, and this decision is alleged to be erroneous. 


McMitan, represented by W. C. Dawson, for plaintiff in 


error. 


T. R. R. Coss, for defendant. 


74 
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By the Court—Nispet, J. delivering the opinion. 


The declaration in this case contains a count upon the contract 
of warranty, contained in the bill of sale, to the admissibility of 
which in evidence exception was taken, and the plaintiff was put 
upon his election, whether he would rely upon that count or upon 
the counts for the fraud and deceit in the sale. He elected to re- 
ly upon the latter, to support which the bill of sale was offered in 
evidence. It contains a qualified warranty of soundness. The 
ground of objection to it as evidence is, that it is not set forth in 
either of the counts of the declaration. Is this necessary? Were 
it offered under the count on the contract, it is clear that it would 
not be admissible unless correctly set forth. Whether a plaintiff 
can, in the same action, in different counts proceed for the fraud 
and on the contract of warranty, is a question not made by this 
record, and upon which we express no opinion. As this case is 
made before us, the question is the same as it would be if there 
were no count upon the contract. The question then is this—in 
an action for fraud and deceit in the sale of a slave, is the writ- 
ten evidence of the sale, which contains a warranty, admissible 
when it is not described in the declaration ? 

[1.] I apprehend there is no doubt but that a party may, where 
there is an express warranty, waive his right to go thereon and 
proceed upon the fraud. Fraud vitiates all contracts, and is, of 
itself, a substantive ground of action. The party may treat the 
contract as a nullity and go in an action on the case for damages. 
Barney vs. Dewey, 13 Johns. Rep. 226. Upton vs. Vail, 6 Johns. 
R.182. Wallace vs. Jarman, 2 Starkie, 162. Spafford vs. Grif- 
jin, 13 Johns. R. 328. Frost vs. Raymond, 2 Caines’ R. 193. 
Bostwick vs. Lewis, 1 Day, 250. Comyn’s Dig. Action on the case 
Sor Deceit, (a. 8.) 13 Johns. R. 396. 6 Cow. 346. 7 Wend. 9. 
Hancock vs. Ship, 1 J. J. Marshall, 447. 

[2.] Nor is it necessary in an action on the case for deceit, to 
set forth the contract. If it were, it is conceded that not being 
done, the written evidence would not be admissible. This point 
was ruled in Barney vs. Dewey, (13 Johns. R. 226.) Spencer, J. 
said, “It was not requisite to set forth the contract between the 
parties, or any consideration ; it is enough to state the fraud and 
deceit and the damages.” 
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In this action it is necessary to prove the sale of the slave. The 
bill of sale is the highest evidence of that fact, and although not 
set forth in the declaration, was admissible for that purpose. 

Let the judgment be reversed. 





No. 84.—ETuan Brewer and another, ex’rs, &c. plaintiffs in er- 
ror, vs. CLARK BREWER. 


[1.] The writ of error will not be dismissed because the record does not show 
that the costs in the Court below have been paid. 


A preliminary motion was made in this case to dismiss the writ 
of error, on the ground that the costs in the Court below were 
not paid, and the cause was not brought up 7 forma pauperis. 


Cone, for the motion. 
Dawson, contra. 
By the Court—Lumrkxtn, J. delivering the opinion. 


[1.] This Court decided, at an early day after its organization, 
that the payment of costs by the party complaining, in the Court 
below, was not a condition precedent which the record must show 
had been performed, before we could take jurisdiction of the 
cause. If the cost is not paid, the defendant in error may cause 
execution to issue, and proceed at once to make it in the Court be- 
low. 


No. 84.—ETsan Brewer and another, executors of Drewry 
Brewer, deceased, plaintiffs in error, vs. CLARK Brewer, de- 
fendant. 
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[1.] It is now settled that the acknowledgement, in order to bar the Statute 
of Limitations, must contain a promise to pay, either express or implied, 
and that an implied promise is created from an acknowledgment of a pre- 
sent subsisting debt. 


Assumpsit, in Jasper Superior Court. Tried before Judge 
Merriwetuer, April Term, 1849. 


Suit was commenced by the executors of Drewry Brewer 
against Clark Brewer, upon the following acknowledgment : 

“Ido hereby acknowledge the credit of three hundred and 
thirty-two 50-100 dollars to be due to the estate of Drewry Brew- 
er, deceased. August 5th, 1847. 

[Signed, | CLARK BREWER.” 

The credit referred to was alleged to be upon the following 
note: 

“On or before the 25th of December next, we or either of us 
promise to pay Elner Skinner, or bearer, seven hundred and fifty- 
nine dollars, for value received. May 24th, 1838. 

[Signed, | CLARK BREWER, 
ETHAN BREWER, Security.” 

“Received, May 29th, 1838, of the within note, three hundred 
and thirty-two dollars and fifty-cents. 

“ Received sixty dollars. December 21st, 1838, 

E. SKINNER. 

« Received on the within note, sixty-five dollars. March 13th, 

1830. 
ELNER SKINNER, 
by J. A. Sanonron.” 

The defendant pleaded the Statute of Limitations. 

Upon the trial the Court charged the Jury, that “ under the de- 
cisions made by the Supreme Court of the State of Georgia, the 
said acknowledgment did not take the case out of the Statute of 
Limitations.” 

And to this decision exceptions were filed. 


W. C. Dawson, for plaintiff in error. 


A. Reese and Cone, for defendant. 


By the Court—Lumpkin, J. delivering the opinion. 
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Does the written acknowledgment of Clark Brewer, given to 
the executors of Drewry. Brewer, take the case out of the Sta- 
tute of Limitations ? 

[1.] To my mind it is, to all intents and purposes, a due bill, 
and might very properly have been declared on as such. The 
presiding Judge, in ruling that this acknowledgment was not suffi- 
cient to take the case out of the Statute, cited as authority, the de- 
cisions of this Court. None are designated. We apprehend that 
His Honor was misled by the oral report of some unpublished 
opinion. 

In Dickinson vs. McCamy, (5 Ga. Rep. 486,) we say—“ A di- 
rect promise to pay is not indispensably necessary. Nor is any 
set form of words requisite to take the case out of the Statute. 
The acknowledgment, however, must admit that the debt contin- 
ues due at the time of making it.” Andin Broach vs. Martin and 
others, (6 Ga. Rep. 21,) this Court expressly recognize and adopt 
the position of Mr. Angell on this subject, namely : that the new 
promise, to take the case out of the Statute, may be either ex- 
press or implied; and that an implied promise will be inferred 
Jrom a clear and unqualified acknowledgment of the debt. Not 
that it was once due and owing, but that the liability still subsists. 
Beyond this we have never gone. 

Believing, therefore, that the written acknowledgment of the 
defendant in this case is sufficient, both on the score of amplitude 
and definiteness, we must reverse the judgment. 





No. 85.—Joun Rosson, administrator de bonis non of Isaac WaAt- 
TON, deceased, plaintiff in error, vs. L. T. P. Harwexu and 
Wire, defendants. 


[1.] Ina bill in Equity every material fact to which the plaintiff means to of- 
ferevidence, must be distinctly stated, or otherwise he will not be permitted 
to offer or require evidence of that fact. No facts are properly in issue un- 
less charged in the bill, nor can relief be granted for matters not charged, 
although they may be apparent from other parts of the pleadings and evi- 
dence, for the Court pronounces its decree secundum allegata et probata. 


io 
[2.] Ina bill filed by the cestui que trust to execute a parol trust of lands, no 
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evidence by parol is admissible, nor cana decree be rendered in favor of the 
plaintiff, unless the charge of fraud is distinctly made. It cannot be con- 
sidered as inferentially made by a statement of the parol agreement which 
declares the trust, and of a failure to execute it. 

[3.] Where R conveys to W a tract of land, in consideration that W will put 
upon it twenty negroes, and will, at his death, convey those negroes and 
their increase to M, and W enters into possession of the land: Held, that 
this isa trust of personalty, created by W and declared in favor of M, which 
aCourtof Chancery will execute against the representatives of W in favor 
of M. 


By Lumpkin, J. 


[1.] The case of Miller and others vs. Cotton and others, (5 Ga. Rep. 341,) re- 
viewed and affirmed. 

[2.] Under the Statute of 29 Car. II. all declarations of trusts in lands must be 
manifested or proved by writing, signed by the party to be charged there- 
with. 

[3.] If arecovery is sought on the ground of fraud, it must be alleged, or cir- 
cumstances amounting to acharge of fraud. 

[4.] Where lands have been obtained by fraud in the grantee, upon a parol 
assurance that he would convey them in a particular manner to third per- 
sons not parties to the contract, the grantor or his heirs at law are the proper 
parties to seek redress forthe fraud ina Court of Equity. 

[5.] Wherea recovery is sought on the ground of the fraud of the grantee in 
obtaining a conveyance of lands, the recovery can extend only to the pro- 
perty so fraudulently obtained, and mesne profits for the use of the same. 

[6.] A contract made for the sale of both real and personal property, which is 
entire and founded upon one and the same consideration, if void in part is 


void in Zofo. 
By Warner, J. 


[1.] Whenever there has been a partial performance of a parol agreement for 
the conveyance of land, within the Statute of frauds, a part execution of the 
substance of the agreement, acts done and performed, unequivocally refer- 
ring to and resulting from the agreement, and such that the party in whose 
favor the agreement was made, would suffer an injury amounting to fraud, 
by the refusal of the other party to execute it, aCourt of Equity will in such 
cases decree a specific performance of the agreement. 


[2.] Toauthorize the admission of parol evidence to establish an agreement 
for the conveyance of land, within the Statute of Frauds, a sufficient foun- 
dation must be laid therefor in the complainant’s bill, by making such aver- 
ments as, in the view of a Court of Equity, will constitute fraud, or such as 
from which a Court of Equity will presume fraud. 
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{3.] A parol agreement to convey lands set up by a Court of Equity, has equal 
validity with a deed containing a covenant to convey, for it isa principle im 
Equity, that what is agreed to be done for a valuable consideration, is consi- 
dered as actually done. 

[4.] Where a bill is filed for specific performance of an agreement, and the 
defendant has put it out of his power to perform, by a sale of the property, 
the Court will decree compensation by way of damages. 


In Equity, in Morgan Superior Court. Tried before Judge 
Merriwetuer, March Term, 1849. 


Littleton T. P. Harwell and his wife, Martha Harwell, former- 
ly Martha Robinson, filed their billin Morgan Superior Court 
against Peter Walton, administrator of Isaac R. Walton, deceas- 
ed, charging— 

That Martha S. Harwell was born in 1804, and at the age of 
four days was adopted by Isaac R. Walton, deceased, as his 
child; that about the year 1818, the said Isaac R. being desirous 
to settle a plantation, was so well pleased with a lot of land be- 
longing to complainant’s father, Littleberry Robinson, known as 
the Black Gum Hill lot, that after repeated applications to buy 
the said lot, which the said Robinson repeatedly refused to sell or 
convey to said Walton, that said Littleberry Robinson finally, 
about the first of December, 1818, at the earnest solicitation of 
said Isaac R. and in consideration of an agreement and promise, 
then entered into by the said Isaac R. to the said Littleberry, 
that he would put twenty negroes, slaves, upon said lot of land, 
and add thereto such other land as might become necessary for 
the said slaves and their increase to cultivate, during the lifetime 
of the said Isaac R. and at his, said Isaac R.’s, death, to deliver 
and convey, or cause to be delivered and conveyed to your ora- 
trix, the adopted child of the said Isaac R. as aforesaid, the said 
Black Gum Hill lot, with such other land as might be added 
thereto for the purposes aforesaid, together with the said twenty 
slaves and their increase, and such stock, plantation tools and 
furniture, utensils, &c. as might be upon said place, at the death 
of said Isaac R. he, the said Littleberry Robinson, did convey to 
the said Isaac R. the said Black Gum Hill lot of land, worth 
$4000, together with a stock of cattle, sheep, &c. worth $500, 
upon said lot of land, the said Isaac R. paying nothing for the 
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said land and stock, as they are informed and believe; nor was 
he, by the agreement with said Littleberry Robinson, bound to 
pay for the conveyance of said land, and delivery of said stock, 


any other consideration than that set forth in said agreement ; that 


in pursuance of said agreement, the said Isaac R. in good faith, 


did put twenty negroes, slaves, upon said plantation, and went 
into the possession of the same, and did purchase other lands ad- 
joining said lot, and often, during his lifetime, told the complain- 
ants and others, that the said plantation and all that was thereon 
would belong to them at his death. The bill farther charged, 
that the said Isaac R. died without conveying or causing to be 
conveyed the said property as agreed upon. The bill specified 
the property that was upon the plantation at the death of Wal- 
ton, and charged that the same was sold by the administrator. 
The prayer of the bill was, that the administrator might be de- 
creed to deliver to said complainants, said plantation, negroes, 
stock, &c. such as it was at the death of the said Isaac R; and if 
the administrator shall auswer that he has sold the said property, 
so that the same cannot be conveyed and delivered, that he be de- 
creed to pay out of said estate the full value thereof; or that he 
be decreed to pay the sum of $4000, with interest thereon from 
the time Walton received the land, and for general relief. 

The answer of Peter Walton, the administrator, denied the 
agreement set up in the bill, and insisted upon the Statute of 
Frauds. 

Peter Walton died pending the bill, and John Robson was ap- 
pointed administrator, de bonis non, of Isaac R. Walton, and made 
regularly a party to the proceedings. 

On the trial on the appeal, after the bill was read to the Jury, 
counsel for defendant moved to dismiss the bill, on the ground 
that the facts stated therein did not make such a case as would au- 
thorize the equitable interference of the Court. Which motion 
the Court overruled as being inadmissible at that time, in the or- 
derly conduct of a suitin Chancery. To which decision counsel 
for defendant excepted. 

Complainants offered in evidence the testimony of Robert Tay- 
lor, taken by commission, to prove the admissions of Isaac R. 
Walton, to which counsel for defendants objected— 

ist. Because parol evidence is inadmissible to prove the ex- 
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press trust in the land alleged in the bill, in order to enforce its 


specific performance. 

2d. If the facts stated in the bill amounted to and made out a 
case of fraud, the heirs at law of Littleberry Robinson, and not 
the complainants, were entitled to recover under the same. 

3d. Because a remainder in property cannot be created by 
parol. 

4th. That a specific performance of personalty cannot be de- 
creed under the allegations in this bill. 

The Court overruled the objection and admitted the evidence, 
and defendant excepted. 

Much evidence was introduced on the trial unnecessary to be 
embodied here. 

Upon the close of the evidence for the complainants, the defen- 
dant’s counsel moved to dismiss the bill, on the ground that the 
case stated in the bill, and attempted to be sustained by the evi- 
dence, was not such a case as would entitle the complainants to 
a decree. 

The Court overruled the motion and defendant excepted. 

The defendant then offered in evidence the will of Littleberry 
Robinson, to show that Mrs. Harwell received under it an equal 
share of his estate. The evidence was rejected by the Court, 
and defendant excepted. 

The Court charged the Jury, that if from the testimony the 
contract stated in the bill had been proved, according to the rules 
of law which it would give them in charge, they were bound to 
find for complainants the value of the property, with interest 
from the sale. To which charge defendant excepted. 

Counsel for defendant requested the Court to chargethe Jury— 

1st. That there having been no written evidence of the crea- 
tion or manifestation of the trust as to the land, the same cannot 
be executed by a decree of specific performance. 

2d. That the remainder in this case being created by parol, is 
void. 

3d. That a specific performance of personalty cannot be de- 
creed on the facts charged in this bill. 

4th. That the evidence in this case is contradictory, and if the 
Jury should find the testimony setting up this pretended trust to 
be contradicted by other evidence, and contradictory in itself, 
they cannot decree in favor of complainant. 
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5th. That the Jury cannot decree in favor of the complainants, 
unless they are satisfied that at the time of the agreement about 
the land, Isaac R. Walton induced Littleberry Robinson to con- 
vey the land to him with a fraudulent intent at the time not to 
comply with his contract. 

6th. That by the contract set up in the bill, an estate for life 
was created in Isaac R. Walton, and a remainder in the land and 
negroes in Mrs. Harwell, which being in parol, is void. 

7th. That if the Jury believe that the conveyance of the land 
from Littleberry Robinson to Isaac R. Walton, was fraudulently 
procured by Walton, that the heirs at law of Robinson, and not 
the complainants, would be entitled to recover; and in that event 
they could recover only the land so fraudulently conveyed, and 
not the negroes and other property. 

All of which the Court refused to charge, as it had already 
adjudicated all the grounds except the 4th and 5th. On the 4th 
ground, the Court declined giving an opinion to the Jury by way 
of direction, that the evidence was or was not contradictory, but 
charged, that if the evidence was contradictory in itself, the Jury 
could not find for the complainants. On the 5th ground, the 
Court charged, that the fraudulent intent need not to be proved 
to have existed eo instanti, with the making of the contract with 
Robinson, but if he failed to do what he promised, the law will 
evidence his intent by his act, and connecting his failure to convey 
with the original agreement, will presume the existence of that 
fraudulent intent on the part of Walton at the time of the convey- 
ance by Robinson. 

To all of which charge, and refusal to charge, defendant ex- 
cepted ; and upon these several exceptions error has been as- 
signed. 


J. Hittyer and T. R. R. Coss, for plaintiff in error. 


A. Reese and F. H. Cone, for defendants. 


The following points and authorities were relied on by Mr. 
Cong, in his argument for the defendants. 

1st. The statements in the bill make a case of fraud on the part 
of plaintiff’s intestate. 

Itis not necessary to charge the fraud in so many words. If 
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the facts and circumstances stated amount to fraud, that is sufh- 
cient. Story’s Eq. Pl. 24, 25, 212. 3 Cowen’s Reps. 576. 2 
Summers’ Rep. 612. 2 Ala. Reps. 605. 

I shall first consider the case in relation to the real estate. 

Parol evidence is admissible to show the fraudulent use of a 
deed, or that a party receiving a deed, absolute on its face, re- 
ceived it under a promise to dispose of the property convey- 
ed by it, in a particular way, and has refused or neglected to per- 
form such promise. 2 Story’s Eg. §768, 1265, 395, 437. 7 Si 
mons’ Reps. 644. 6 Paige’s Reps. 355. 1 Dallas’ Reps.424. 13 
Ala.475. 1 Atkins’ Rep. 391. Roberts on Frauds, 102. 2 Wash. 
C. C. Reps. 397. 6 Wheaton, 481. 1 Paige, 147. 3 Atkins, 
539. 11 Vesey, 626. 2 Ala.571. 

The Statute of Frauds was never devised to protect fraud, 
and when a person obtains a conveyance of property, upon a pa- 
rol assurance or promise that he will dispose of it in a particular 
way, a Court of Equity will compel him to perform the promise. 
9 Vesey, 516. Pres. Ch. 3. 1 Vernon, 296. 2 1b.506. 2 Vesey 
§ Beame, 259. 6 Vesey, 252. Ambler, 69. 1 Vesey, 123. 3 
Atkins, 359. 2 Freeman,52. 5 Viner’s Abg. 521. 8 Bligh, 111. 
1 Cox, 414. 1 John. Ch. Reps. 582. 1b. 406. 3 Cowen's Reps. 
539. 2 Desaussure, 14. 2 Vesey, 155. 10 Vesey, 243. 1 Ho- 
venden on Frauds, 495. 2 Merivale, 120. 1 Atkins,380. 1 Sto- 
ry’s Eq. §330. 1 Young & Collyer, 583. 2 Ala. Reps. 571. 1 
Vesey, 120, 284, 289. 1 McCord’s Ch. 119. 

All the arguments and authorities in relation to the real estate, 
apply with increased force to the personal estate, as that is not af- 
fected by the Statute of Frauds. 

The case presented by the bill does not create an estate in re- 
mainder in the personal property in the defendant. Walton, for 
a valuable consideration, agreed to convey the property, at his 
death, to defendants. A Court of Equity will execute such a 
contract. 13 Ala. 475. 2 Story’s Eq. §724. 1 Wheaton, 151. 
1 Peters, 305. 22 Pickering’s Reps. 231. 


The Court not being unanimous, the Judges delivered their 
opinions seriatim. 


Nisbet, J. delivering the opinion of the Court. 
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I am unwilling to affirm the judgment of the Court below, so 
far as the real estate is concerned, and affirm it as to the personal 
property. The Statute of Frauds requires trusts of real estate 
to be manifested in writing. A deed was, in this case, executed 
from Robinson to Walton to the land in question. There was no 
declaration of a trust in writing as to the realty. So far as the 
land is concerned, as a general proposition, it is not questioned 
but that written evidence of a declaration of the trust is indispen- 
sable to take such a case out of the operation of the Statute. The 
bill, however, sets up a parol declaration of a trust in behalf of 
Mrs. Harwell, as to both the personalty and the land; and, if I 
correctly understand it, it was filed to compel the administrator, 
without an allegation of fraud, to execute that trust. Although 
trusts of land must be generally proven by written testimony, yet 
Equity will execute a parol trust of land, upon the ground of 
fraud, in favor of the party injured. The decision of the Judge 
below was foumded on this exception to the generalrule. It went 
upon the ground that Walton perpetrated a fraud upon the com- 
plainants, by failing, at or before his death, to convey or deliver 
the property to them, in pursuance of his verbal assurances to 
that effect—the Judge holding that such failure related back to 
the time when the agreement was entered into, and manifested a 
fraudulent intent at that time. To be, however, a little more ex- 
plicit as to the opinion of the Court below: The Judge charged 
the Jury, “ that it was not necessary to prove that the fraudulent 
intent of Walton existed co instanti with the making of the agree- 
ment to convey to Mrs. Harwell. If such an intent arose af- 
terwards, and in pursuance of that intent to defraud Mrs. Har- 
well, Walton failed to do what he had contracted to do, and on 
account of which he obtained the conveyance of the Gum Hill 
tract of land from Robinson, the law will evidence his intent by 
his acts, and connecting his failure to convey, with his original 
agreement to convey, it will presume the existence of that frau- 
dulent intent on the part of Walton, at the time of the convey- 
ance by Robinson.” I refer to the opinion of the Court, for the 
purpose of establishing the ground upon which the judgment 
goes. That ground is fraud. 

[1.] To my mind no evidence of fraud could have been prop- 
erly admitted under this bill, and no decree ought to have been 
rendered on the ground of fraud, because it makes no issue of 
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fraud—it contains no charge of fraud—and the defendant is not, 
therefore, notified to respond to any such allegation. The plead- 
er who drafted this bill, could not have contemplated a recovery 
upon the ground of a fraud by Walton upon the rights of Mrs. 
Harwell; if he had, he would have said so. He would have 
brought it home to the conscience of the defendant, by direct, in- 
telligible averments. He would have so framed his bill as not to 
have permitted the answer to evade the very point upon which 
his recovery is to rest. He would have so framed it, as that there 
could be no sort of doubt about his right to take testimony in re- 
lation to the fact of fraud. The bill before me was clearly filed 
for the purpose of relief against the failure of Walton to execute 
his trust agreement with Robinson; not because of his fraudulent 
intention, but because the contract or agreement, being an honest 
one in the beginning, was just such a contract as a Court of Equi- 
ty would enforce. It sets up an agreement by which a trust is 
created, and by its averments and prayers demawids an execution 
of it. It invokes the powers of a Court of Chancery to interpose 
in behalf of the cestuz que trust. That I am right in this view of 
the bill, will appear from a brief analysis. It charges that Mrs. 
Harwell was born in 1804, and at the age of four days was adopt- 
ed by Major Walton; that in the year 1818, he being desirous of 
settling a plantation, and being well pleased with a lot of land be- 
longing to her father, Capt. Littleberry Robinson, called the Gum 
Hill lot, importuned him to sell it to him; that Robinson finally, 
in December, 1818, did convey to him that tract of land, valued 
at $4000, and the stock upon it, valued at $500, 7m consideration of 
a promise and agreement there made and entered into by said Wal- 
ton with him, that he, Walton, would put twenty negroes on the land, 
and add thereto such other land as might become necessary for said 
slaves and their increase to cultivate, during his ( Walton’s) life- 
time, and at his death, that he would deliver or convey, or cause to be 
conveyed to Mrs. Harwell, his adopted daughter, and who was the 
child of Robinson, the said Black Gum Hill lot, with such other 
lands as might be added thereto, together with the twenty slaves and 
their increase, and such stock, plantation tools, furniture and uten- 
sils as might be on the place at his death; that the said Walton, 
the bill proceeds to charge, paid nothing for the land and stock on 
it; that in good faith Walton did put upon the plantation the 
twenty negroes, and purchased other lands adjoining and added 
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I am unwilling to affirm the judgment of the Court below, so 
far as the real estate is concerned, and affirm it as to the personal 
property. The Statute of Frauds requires trusts of real estate 
to be manifested in writing. A deed was, in this case, executed 
from Robinson to Walton to the land in question. There was no 
declaration of a trust in writing as to the realty. So far as the 
land is concerned, as a general proposition, it is not questioned 
but that written evidence of a declaration of the trust is indispen- 
sable to take such a case out of the operation of the Statute. The 
bill, however, sets up a parol declaration of a trust in behalf of 
Mrs. Harwell, as to both the personalty and the land; and, if I 
correctly understand it, it was filed to compel the administrator, 
without an allegation of fraud, to execute that trust. Although 
trusts of land must be generally proven by written testimony, yet 
Equity will execute a parol trust of land, upon the ground of 
fraud, in favor of the party injured. The decision of the Judge 
below was foumded on this exception to the generalrule. It went 
upon the ground that Walton perpetrated a fraud upon the com- 
plainants, by failing, at or before his death, to convey or deliver 
the property to them, in pursuance of his verbal assurances to 
that effect—the Judge holding that such failure related back to 
the time when the agreement was entered into, and manifested a 
fraudulent intent at that time. To be, however, a little more ex- 
plicit as to the opinion of the Court below: The Judge charged 
the Jury, “ that it was not necessary to prove that the fraudulent 
intent of Walton existed eo instanti with the making of the agree- 
ment to convey to Mrs. Harwell. If such an intent arose af- 
terwards, and in pursuance of that intent to defraud Mrs. Har- 
well, Walton failed to do what he had contracted to do, and on 
account of which he obtained the conveyance of the Gum Hill 
tract of land from Robinson, the law will evidence his intent by 
his acts, and connecting his failure to convey, with his original 
agreement to convey, it will presume the existence of that frau- 
dulent intent on the part of Walton, at the time of the conyey- 
ance by Robinson.” I refer to the opinion of the Court, for the 
purpose of establishing the ground upon which the judgment 


goes. That ground is fraud. 

[1.] To my mind no evidence of fraud could have been prop- 
erly admitted under this bill, and no decree ought to have been 
rendered on the ground of fraud, because it makes no issue of 
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fraud—it contains no charge of fraud—and the defendant is not, 
therefore, notified to respond to any such allegation. The plead- 
er who drafted this bill, could not have contemplated a recovery 
upon the ground of a fraud by Walton upon the rights of Mrs. 
Harwell; if he had, he would have said so. He would have 
brought it home to the conscience of the defendant, by direct, in- 
telligible averments. He would have so framed his bill as not to 
have permitted the answer to evade the very point upon which 
his recovery is to rest. He would have so framed it, as that there 
could be no sort of doubt about his right to take testimony in re- 
lation to the fact of fraud. The bill before me was clearly filed 
for the purpose of relief against the failure of Walton to execute 
his trust agreement with Robinson; not because of his fraudulent 
intention, but because the contract or agreement, being an honest 
one in the beginning, was just such a contract as a Court of Equi- 
ty would enforce. It sets up an agreement by which a trust is 
created, and by its averments and prayers dema®ds an execution 
of it. It invokes the powers of a Court of Chancery to interpose 
in behalf of the cestut que trust. That I am right in this view of 
the bill, will appear from a brief analysis. It charges that Mrs. 
Harwell was born in 1804, and at the age of four days was adopt- 
ed by Major Walton; that in the year 1818, he being desirous of 
settling a plantation, and being well pleased with a lot of land be- 
longing to her father, Capt. Littleberry Robinson, called the Gum 
Hill lot, importuned him to sell it to him; that Robinson finally, 
in December, 1818, did convey to him that tract of land, valued 
at $4000, and the stock upon it, valued at $500, zm consideration of 
a promise and agreement there made and entered into by said Wal- 
ton with him, that he, Walton, would put twenty negroes on the land, 
and add thereto such other land as might become necessary for said 
slaves and their increase to cultivate, during his ( Walton’s) life- 
time, and at his death, that he would deliver or convey, or cause to be 
conveyed to Mrs. Harwell, his adopted daughter, and who was the 
child of Robinson, the said Black Gum Hill lot, with such other 
lands as might be added thereto, together with the twenty slaves and 
their increase, and such stock, plantation tools, furniture and uten- 
sils as might be on the place at his death; that the said Walton, 
the bill proceeds to charge, paid nothing for the land and stock on 
it; that in good faith Walton did put upon the plantation the 
twenty negroes, and purchased other lands adjoining and added 
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thereto; that he often, during his life, told the complainants and 
others, that that plantation and all that was on it, would belong to 
them at his death. The bill farther charges, that Walton died 
without conveying the property, as agreed to be done, to Mrs. 
Harwell; it specifies the property and its value that was on the 
place at his death, and charges that it had been sold by Walton’s 
administrator. The prayer is, that the administrator be decreed 
to convey and deliver to the complainants the plantation, stock 
and negroes, such as they were at his death; and if the adminis- 
trator shall answer that he has sold the property, so that the 
same cannot be conveyed and delivered, that he be required to 
pay out of the estate of Walton the full value thereof; or that he 
be decreed to pay the sum of four thousand dollars, with interest 
thereon from the time that Walton received the land; also, there 
is a prayer for general relief. 

I have not the bill before me. The foregoing analysis is taken 
from the bill of exceptions, and is, [ have no doubt, correct. Now, 
the sum and substance of it is, that the agreement made between 
these parties creates a trust, and not being consummated in Wal- 
ton’s life time, will be enforced upon his representatives. That 
is the specific demand made by the complainants. The agreement, 
as charged, was fully proven, by the deed to the Jand from Rob- 
inson to Walton, and by parol. The parol testimony was object- 
ed to and admitted, and exception taken thereto. As the case 
stood by the pleadings, the complainants clearly relied upon the 
the agreement as declaring a trust of these lands, and they went 
for the execution of the trust. Does the bill, as I have represent- 
ed it, go upon the idea of fraud—does it make any charge of fraud, 
or is there any issue of fraud made by it? I think not. And 
none can be implied from the charges made, because it goes up- 
on other and distinct grounds of equitable relief. I cannot con- 
sider it a case involving the principles upon which relief, in the 
execution of a parol trust, is granted upon the ground of fraud. 
The pleadings do not warrant the judgment, so far as the land is 
concerned. 

The rule is, that every material fact to which the plaintiff means 
to offer evidence, must be distinctly stated in the bill; or other- 
wise, he will not be permitted to offer or require evidence of that 
fact. No facts are properly in issue, unless charged in the bill. 
Nor can relief be granted for matters not charged, although they 
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may be apparent from other parts of the pleadings and evidence, 
for the Court pronounces its decree secundum allegata et probata. 
The reason is, that the defendant may be apprised by the bill, 
what the suggestions and allegations are, against which he is to 
prepare his defence. Story’s Eq. Plead. §§28, 257. 1 Daniel’s 
Ch. Prac. 377. Gordon vs. Gordon, 3 Swan, 472. 6 Price, 240,. 
259. 18 Vesey, 302. 7 Wheat. 522. 11 Peters, 229. James vs. 
McKernon, 6 Johns. 564. Irnham vs. Child, 1 Brow. Ch. R. 94.. 
Sidney vs. Sidney, 3 Peere Williams, 276. Watkyns vs. Watkyns,. 
2 Athk.96. Whaley vs. Norton, 1 Vern. 483. Clarke vs. Turston, 
11 Vesey, 240. Houghton vs. Reynolds, 2 Harr. R.264. Mitf. 34.. 
3 Atk. 182. 2 Vesey, 225. 3 Wend. 653. 3 Bligh, 211. 3 
Woode’s Lectures, 371. Miller et al. vs. Cotton et al.5 Ga. Reps.. 
346, 347. 9 Ala. 985. 

Fraud is a material fact—it is, of itself, a distinct head of Equi- 
ty. Upon the view taken of this cause by the Court below, it is 
that, without which the complainants have no right to recover. 
Now, as to the land, the ground upon which a parol trust will be 
enforced, is fraud. The evidence by parol is admitted to show it 
only in case of fraud. In the absence of any charge of fraud, 
by what rule—on what authority—is parol evidence admissible? 
Where there is no charge of fraud, and the trust cannot be prover 
by written evidence, the plea of the Statute of Frauds, requiring 
trusts of land to be manifested in writing, must be conclusive. The 
charge of fraud is necessary to let in the evidence, and if so, nec~ 
essary to the decree. 

To sustain the rule of pleading I am now insisting upon, I refer 
particularly to the case of James vs. McKernon (6 Johns. R. 559.) 
In that case, a bill was filed for an account, and the defendant set 
up an agreement under seal between the parties. It was held 
that the complainant could not prove the agreement fraudulent, 
as there was no allegation of fraud in the bill. Spencer,.J. said, 
“In my opinion the decree cannot be supported, if the evidence 
in the cause was ever so strong to prove fraud on the part of the 
appellant; and for this plain reason, that the Court cannot afford 
relief not sought for by the bill, and entertain the question of 
fraud, which is not so much as suggested by the complainant. I¢ 
as an invariable and universal rule of the Court of Chancery, to found 
its decrees upon some matter put in issue between the parties by the 
bill and answer; and the rules and practice of that Court require, 
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thatin framing the bill, the matter of it be plainly and succinctly al- 








leged, with all necessary circumstances of time, place, manner and oth- 
er incidents.” 

Chancellor Kent, in the same case, says, “ The good sense of 
pleading, as well as the language of the books, require that every 
material allegation of this kind should be put in issue by the 
pleadings, so that the parties may be duly apprised of the essen- 
tial enquiry, and may be enabled to collect testimony and frame 
interrogatories to meet the question. Without che observance of 
this rule, the use of pleading becomes lost, and parties may be ta- 
ken at the hearing by surprise. As the pleadings stand, I am of 
opinion that the fact of fraud or no fraud in procuring the agree- 
ment, was not put in issue, and that the depositions, so far as they 
related to the point, ought not to have been read at the hearing. 
The general rule is, that no interrogatories can be put that do not 
arise from some fact charged in the issue.” 

I refer, also, to the case of Lord Irnham vs. Child, (1 Brow. Ch. 
Rep. 93,) as strongly sustaining the rule. That was a bill to re- 
deem an annuity. The bill alleged, that upon settling the terms 
of the annuity, it was agreed that it should be redeemable, but 
both parties agreeing that if that fact appeared on the face of the 
transaction, it would make it usurious, it was agreed that the 
grant should contain no clause of redemption. It was drawn and 
executed accordingly without such clause. Upon the trial parol 
evidence was offered to prove this agreement, and was rejected, 
because the bill contained no allegation that the agreement to re- 
deem was left out by fraud. 

Lord Thurlow, after adverting to the fact that there could be 
no purchase of an annuity out of lands but by deed, said, “ wheth- 
er this question arises upon the Statute, or at Common Law, I do 
not see much difficulty. The rule is perfectly clear, that where 
there is a deed in writing, it will admit of no contract that is not 
part of the deed. Whether it adds to or deducts from the con- 
tract, it is impossible to introduce it on parol. It is contended, 
that it is the general authority of a Court of Equity to relieve in 
cases of fraud, trust, accident or mistake, and that this applies to 
agreements as well as to other subjects. This must always clash 
with arguments drawn from the Statute. It is admitted that the 
deed will bind if no fraud is committed, but objected, that when 
fraud intervenes, then the evidence may be introduced. The ob- 
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jection is founded on a great deal of wisdom and good sense ; but 
the question is, if it were always to be admitted, whether it 
would not be subversive of justice. The Court has held that it 
would. If the agreement had been varied by fraud, the evidence 
would be admissible. ‘The argument then must be to impute fraud 
to the party. The rule of evidence is not subverted if there is 
clear proof of fraud.’ This extract from the opinion of the 
Chancellor, exhibits the form in which the question was made, 
and the striking resemblance of the case to the one at this bar. 
The bill exhibited a deed without any provision for the redemp- 
tion of the annuity, but set up a parol agreement that it should 
be redeemable, and was filed to compel the party to execute the 
agreement. The question was, whether the agreement could be 
proven by parol. The Chancellor concedes that it may, ¢f the 
agreement was varied by fraud; but he rejected the evidence be- 
cause the bill contained no allegation of fraud. Here, also, the 
bill admits a deed from Robinson to Walton, and sets up a parol 
agreement to convey the land to Mrs. Harwell at Walton’s death, 
and asks the execution of it. The question is, whether parol 
evidence can be admitted to prove that agreement. Admitting 
that this is a case (for the sake of the argument) where the evi- 
dence is admissible if fraud were charged, I say, upon the au- 
thority of Lord Thurldw, that it cannot be admitted, because the 
JSraud is not charged. 

In the case in Brown, the fraud, as in this case, was claimed to 
be inferred from the facts stated. But the Chancellor held, that 
it must be charged. (Yor the rule as to charging fraud at law,see 
6 Johns. R. 138.) 

All the cases where parol testimony is admitted against a deed, 
to set up a parol trust as to land, so far.as 1am informed, go upon 
the idea of fraud in the beginning, and that must be distinctly 
charged. 

[2.] I might rest my dissent to the judgment of the Court be- 
low, upon the want of sufficient allegations in the bill to admit the 
evidence. I am not, however, satisfied that if that objection did 
not exist, there ought to be a recovery, for the complainants, of 
the lands in question. Separating that part of this transaction 
which relates to the personal property from that which relates to 
the realty, and how does the matter stand? It is a bill filed by 
the cestut que trust, Mrs. Harwell, and her husband, to have exe- 
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cuted a trust declared by parol at the time the deed was executed. 
The land is the trust. That was absolutely and unconditionally 
conveyed by Robinson to Walton, in consideration that Walton 
would, at his death, convey it to Mrs. Harwell, together with the 
personal property. The agreement between the parties, that 
Walton shall so convey it, which exists in parol, is the declaration 
of the trust. The object, then, of the bill, so‘far as the land is con- 
cerned, is to engraft upon the deed a parol trust, and to cause it 
to be executed by a decree. The cestut que trust moves, ina 
Court of Chancery, to set up and cause to be executed, a parol 
trust of land upon the ground of fraud. Can she doit? Ido 
not deny that a parol trust of lands may be enforced in Equity, 
upon the ground of fraud. Fraud, in such a case, is a sufficient 
reply to the Statute. The Statute, intended to prevent frauds 
as well as perjuries, cannot be made a cover for frauds. This is 
well settled in the books—no one controverts it. The question, 
however, is, whether such a trust, upon the ground of fraud, can 
be enforced at the instance of the cestuz que trust, or whether the 
right to enforce it is not confined to the original parties to the trust 
agreement? If the latter be the true rule, then these complain- 
ants are not the proper parties. The bill should have been filed 
by the representatives of Robinson. I will not discuss this ques- 
tion—I will only say, that in the facts and reasoning of the case 
of Miller and others vs. Cotten and others, the judgment of this 
Court seems'to me to have been already plainly declared against 
the right of these complainants, and that I have no fault to find 
with that judgment. 5 Ga. Reps. 341. 

[3.] None of these difficulties are in the way of the judgment 
below, touching the personal property. As to ¢hat, the bill makes 
the following case: Major Walton, in consideration of the con- 
veyance to him by Robinson, of the Gum Hill tract of land, with 
the use of it for life, agrees to put upon it twenty of his own ne- 
groes, which, with their increase, and all the stock, utensils, fur- 
niture, &c. on the plantation at his death, he agrees, at his death, 
to convey and deliver to Martha S. Harwell, (then Martha S. Ro- 
binson.) What is the legal effect of this agreement? To my 
mind clearly this: Major Walton, for a valuable consideration, 
to wit: the life estate in the land, (which was executed to him by 
the deed and his taking possession, both of which the bill shows,) 
created a trust in these negroes, their increase and the stock, &c. 
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and declared it in favor of Mrs. Harwell. The consideration is 
a valuable consideration. It moves from Robinson to him. Up- 
on that the trust agreement is founded. Dying without having 
executed it, his representatives are bound to fulfil it. Chancery 
will constrain them to do it. 

It was said in the argument, that the bill makes a case of a life 
estate in Walton, with remainder to Mrs. Harwell by parol, and 
inasmuch as a remainder in personalty cannot be created by pa- 
rol, it is void. This cannot be construed into an attempt to create 
a remainder in these negroes, &c. There is no life estate created 
at all. Walton is the owner of the negroes. Upon them he de- 
clares a trust, whfch was never revoked, to take effect at his death ; 
and having made a trust out of his own property, and declared it 
in favor of Mrs. Harwell, he held it during his life as her trustee, 
and at his death it washers. Hereis no contest with creditors or 
purchasers. The question is, whether Equity will not, in favor 
of the cestui que trust, compel the administrator of the trustee to 
respond. The Statute of Frauds does not extend to personal 
property, and does not, therefore, lie in the way; and as the exe- 
cution of this trust does not depend upon fraud, no averment as 
to fraud was necessary in the bill. This Court has determined, 
that a trust of personalty may be created and proven by parol, 
and I shall not, therefore, labor that point. Kirkpatrick vs. Da- 
vidson, 2 Kelly, 297. 

It is farther argued, that the contract in relation to the land and 
the personal property, is one entire contract, and if void by the 
Statute of Frauds in relation to the lands, it is also void in rela- 
tion to the personalty. 

It is true, that illegality of consideration, both by Statute and at 
Common Law, will destroy a contract, and the contract is void, 
although some part of the consideration be good. The illegal 
consideration taints the whole contract. In this case no part of 
the consideration is illegal. The consideration of Walton’s 
agreement to convey the property to Mrs. Harwell, was the con- 
veyance to him of the Gum Hill tract. That was a lawful con- 
sideration. 

It is also true, that if there be an entire promise to pay several 
sums in one and the same contract, and the promise to pay one 
of them is void by Statute, the whole is void at law. In that case 
the plaintiff must declare for the whole sum, and must go upon 

















604 SUPREME COURT OF GEORGIA. 








Robeones. Herwell and Wife. 





the express contract as a whole, and it being void in one part 
cannot be separated and made available for the other. This rule 
is illustrated in Loomis vs. Newhall, (15 Pick.159.) The defend- 
ant there promised, by parol, to pay the debt of another, and in 
the same contract agreed to pay certain expenses which the plain- 
tiff had incurred. The first part was void by the Statute of 
Frauds, and the second was valid as an original undertaking ; yet 
inasmuch as the contract was an indivisible one, and void in part, 
it was held void 7x toto. This is not a case within that rule. It 
is not a promise to pay money, but an agreement to do certain 
things, the enforcement of which belongs alone to a Court of 
Equity. 

It is laid down in some ancient cases, that if a contract be good 
in part, and void in part, by the Common Law, the part void will 
be repudiated, and the part good enforced, the Common Law be- 
ing a nursing father; but a contract in part good, and in part 
void by Statute, is altogether void, the Statute being a tyrant. 
This distinction, however, between a Statute and the Common 
Law, seems to have been repudiated, and all such contracts are 
upon the same footing. Story on Contracts, §224. 

The rule is, that whenever the contract isto perform legal and 
illegal acts, and they can be separated, it will be valid, in as far 
as it is legal, whether the other part be in violation of a Statute, 
or vol at Common Law. <A modification of this rule is this, to 
wit: when a Statute expressly enacts that all contracts containing 
any matter contrary thereto, shall be void, all contracts, howev- 
er separable, which contain any thing repugnant to it are void. 
Moys vs. Leak, 8 T. R. 411. Kerrison vs. Cole, 8 East, 231. 
Doe vs. Pitcher, 6 Taunt. 359. 5 Taunt. 727. 4 M. § S. 56. 
13 East, 87. 11 East,165. 15 East, 440. 4 Taunt. 549. Ib. 
105. Ib.57. 1 Smith’s L. Cases, 284. 7 T. R. 200. Story on 
Contracts, 144. Chitty on Contracts, 693. 

Now, I remark, jirst, that this case does not fall within the 
modification of the rule above stated. The Statute of Frauds 
contains no express enactment declaring that all contracts in re- 
lation to parol trusts of land, containing matter repugnant to it, 
shall be void—nor does it contain any thing equivalent thereto. 
It does not even declare a contract for a parol trust in lands 
void—it only declares, that unless trusts in lands are manifested 
and proven in writing, they shall be void. Prince, 915. Hence 
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letters or other documents long posterior to the transaction in 
date, have been held equivalent to a formal and coeval declaration 
of atrustinlands. Foster vs. Hale, 5 Vesey, Jr. 308. 3 1b. 696. 
2 Brow. C. R. 161, 318. 2 Bro. P. C. 39. Roberts on Frauds, 
101. 

In this particular the seventh section of the Statute is essentially 
different from the fourth section, which requires agreements, &c, 
to be in writing and signed, and if not, void. The 7th section 
declares a rule of evidence only, and recognises a parol declara- 
tion of trusts in land to be legal, if it can be set up by written 
evidence subsequently furnished. 

I remark, secondly, that this contract is separable. The stipu- 
lations of Walton are, that he will convey the land, and also the 
personal property, to Mrs. Harwell. It is not like a promise to 
pay in one contract two sums of money, but it is to do two acts, 
to wit: convey the land, and convey the personalty. There are, 
in fact, two trusts declared, one of the lands, the other of the 
personalty. The subject matter is different, and the mode of 
conveying different. The one act does not depend upon the other. 
If Walton had chosen to do so, he could have executed this agree- 
ment as to one subject matter and not as to the other, and the ex- 
ecution would have been held good, pro tanto. The contract 
here is in all its parts a legal contract. It is legally sustained as 
to the personalty by the evidence, and not so sustained as to the 
reality. 

Admit, however, that if Walton and Robinson, or their repre- 
sentatives, were litigating their rights under this agreement at 
Law, the rules of pleading, and the law regulating their rights, 
would make recovery there impracticable. Yet the rule is not 
necessarily the same in Equity. We are here in a Court of Eq- 
uity—a decree may be so rendered as to protect the interests of 
all parties—a decree may be rendered to execute a contract in 
part—to enforce it so far as it is sustained by legal evidence, and 
to abstain from executing it so far as it is not. Besides, it is a 
third person who is in Chancery asking justice—the cestur que 
trust. Shallshe be turned away because she can get only partial 
justice? Shall she be turned away, because she cannot prove the 
whole of her case by lawful evidence? The decree in favor of 
the complainants as to the personalty, does not conflict with the 
policy of the Statute. That is not directed against parol trusts of 
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personal, but real estate. The rights of Robinson’s estate cannot 
be affected by executing the trust as to the personalty. From 
Robinson, and his representatives, nothing is asked, or could be, 
in the nature of the case. He contracted with Walton for the 
benefit of the complainant, and his part of the contract was exe- 
cuted when he conveyed the land to Walton. 

The case of Chatter vs. Beckett (7 T. R. 197.) is the strongest 
Common Law authority against the view I take of this subject. 
Itis obvious to remark that, that was a contest at Law between 
the original parties, and the contract was entire. It was a prom- 
ise to pay two sums; one the debt of another, and the other an 
original undertaking of the promisor. It is clear, that in an action 
on this promise, the plaintiff must recover the whole or none. 
Again, part of that promise was in conflict with the 4th section of 
the Statute, which makes contracts to answer for the debt or de- 
fault of another void, unless in writing, and therein differs from 
the 7th section, asI have shown. The same things are true of the 
case of Crawford vs. Morell, (8 J. R. 253,) and of the case of Loo- 
mis vs. Newhall, (15 Pick. 159.) All distinguishable from this 
case. Indeed, I find no case in the books where an agreement in 
part void, because in conflict with the 7th section, has been de- 
clared wholly void. I do not believe there is any such. And 
there are a number which sustain the judgment I render in this 
ease. Thus, in Doe vs. Pitcher, (6 Taunt. 359,) a deed which con- 
tained several limitations, one of which was void, as being to char- 
itable uses, in conflict with the Mortmain Act, (9 Geo. II. c. 36,) 
was held good as to all the other limitations. So also, where a 
deed contained provisions in violation of the Property Tax Acts, 
it was held valid as to other provisions contained in it. See Red- 
shaw vs. Balders, 4 Taunt. 57, 105, 113, 553. How vs. Sage, 15 
East, 440. 

And farther, although a bill of sale for transferring property in 
a ship, may be void as such, for want of reciting the certificate of 
registry, as required by 26 Geo. III. yet the mortgagor may be 
sued on his personal covenant in the same instrument, for the re- 
payment of the money lent. 8 Hast, 281. 5 Bing. N. C. 86. 6 
Scott, 794, S. 0. 1 B. & C. 327. 2D.§R.499,8.C. 4B. & 
C.120. 6 D. & R.17%6, S.C. 

In Lexington vs. Clarke, a woman, upon the death of her hus- 
band, promised orally to pay rent due upon a lease to her deceas- 
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ed husband, and also to pay rent subsequently to become due for 
her own possession ; and it was held, that the agreement was en- 
tire, and although void as to one part by the Statute of Frauds, 
it was nevertheless good as to the other part. That case is stron- 
ger than this, for this contract, I hold, is separable. (2 Vent. 223.) 

So where there was a verbal contract to sell a certain farm, and 
certain dead stock, and growing wheat at separate prices, it was 
held that the contracts were distinct; and, although the agreement 
as to the land was void under the Statute of Frauds, because 
oral, yet the agreement as to the wheat and dead stock, was bind- 
ing 3 B. & C.361. S.C.5 D. & R. 228. Also, 5 Taunt. 
787. 13 East, 87. 11-Ibid, 165. Story on Contracts, section 
225. 

Mr. Smith, commenting upon this doctrine, sums it up with his 
accustomed perspicuity and precision as follows: “ If some of the 
conditions in a bond, or promises in a contract, are illegal, the ille- 
gality of those that are bad, does not communicate itself to, or 
contaminate those which are good—ezcept, where from some pe- 
culiarity in the contract, its parts are inseparable or dependent up- 
on one another. 1 Smith’s Lead. Cases, 285. The general rule 
then is, that the illegality of one promise in a contract, does not 
make void other promises—the exception is when the promises are 
inseparable, or dependent one upon another. In this case the 
promises of Walton are not inseparable—are not dependent—and 
this case, therefore, is not within the exception. 


Lumpxin J. 

[1.] Being unable to distinguish this case from that of Miller 
and others vs. Cotten and others, (5 Georgia Rep. 341,) so far as the 
land is concerned, I concur in the judgment of reversal as to the 
real estate. , 

It occurs to me, that the similitude between them is perfect in 
every fact and feature. In truth, as far as I can perceive, no two 
cases have been before us since our organization, where the facts 
bear a more striking resemblance, and the principles of law in- 
volved, are more indentically the same. 

In that case, the bill charged that Ebenezer Duffy, being the 
owner of a certain tract of land, for certain reasons, (unnecessa- 
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ry to be here repeated, but equally as plausible as those charged 
in this case,) conveyed the land by an absolute deed to his father, 
Daniel Duffy, upon an agreement, by the father, to enjoy the land 
during his life, and at his death to convey it, or cause it to be con- 
veyed, to the wife and child of Ebenezer Duffy, the bargainer, 
and the bill was filed by the widow of Ebenezer Duffy, who had 
intermarried with Stephen Cotten for the purpose of enforcing 
the performance of this trust agreement. 

* In this case, the bill charges that Littleberry Robinson, being 
the owner of a certain tract of land, for certain reasons, convey- 
ed the same, absolutely, to Isaac Walton, upon an agreement, by 
Walton, to enjoy the land during his life, and at his death to con- 
vey it, or cause it to be conveyed, to the child of the bargainer, 
(Mrs. Harwell,) and the bill is filed by the child, who had inter- 
married with L. T. P. Harwell for the purpose of enforcing the 
performance of this trust agreement. 

Mutatis mutandis—and the decree sought in the one case might 
be entered on the bill filed in the other. 

In that case, we say, “ After the most patient and careful in- 
quiry, our conclusion is, that the design of this proceeding is the 
execution of a parol declaration of a trust in the remainder of 
this land, after the fruition and termination of the life-estate of 
Daniel Duffy. It addresses itself to the consciences of the de- 
fendants, viz: the legal representatives of Daniel and Jesse Duf- 
fy, to discover the trust agreement. It prays the performance of 
this agreement. In corroboration of this view, we may refer to 
the character and capacity in which the complainants come.into 
Court. It is not as the heirs at law of Ebenezer Duffy, to whom 
this land would descend by operation of law, in the event of the 
deed from Ebenezer Duffy to Daniel Duffy being set aside on 
the ground of fraud. But they apply, as before stated, as remain- 
der-men in trust, asking to have the secret trust between the fath- 
er and the son executed in their behalf. So far from repudiating 
the deed of Daniel Duffy, on account of the fraud in its inception 
and procurement, they set up this conveyance : they concede, that 
under and by virtue of it, Daniel Duffy had a good estate for and 
during the term of his natural life, and they expressly waive call- 
ing upon his executors for an account of the rents, issues and 
profits which accrued previous to his death. They demand that, 
by a decree in Chancery, the parol trust may be executed.” 
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In ¢his case, there can be no doubt that this is a bill for a specific 
performance of this parol agreement. It was so admitted to be 
by the learned counsel for the defendant in error ; so that we may 
say of this case, that “the design of this proceeding is the execu- 
tion of a trust in the remainder of this land, after the fruition and 
termination of the life-estate of Isaac R. Walton, the prayer of 
the bill being that the representative of Walton, may be decreed 
to convey and deliver to complainants, the said plantation, &c., 
such as it was at the death of the said Isaac R. It addresses it- 
self to the conscience of the defendant, viz: the legal representa- 
tive of Isaac R. Walton, to discover the trust agreement. It prays 
the performance of thisagreement. In corroboration of this view 








in this case, we may refer to the character and capacity in which 
these complainanis come into Court. 

It ts not as the heirs at law of Littleberry Robinson, to whom 
this land would descend by operation of law, in the event of the 
deed from Robinson to Walton being set aside, on the ground of 

Jraud. But they apply as remainder-men in trust, under the parol 
agreement, asking to have the secret trust between Robinson and 
Walton executed in their behalf. So far from repudiating the deed 
from Robinson to Walton, on account of the fraud in its inception, 
they set up this conveyance : they concede, that under and by vir- 
tue of it, Isaac R. Walton had a good estate for and during the 
term of his natural life, and waive by their prayer calling his rep- 
resentatives to an account for the rents, issues and profits which 
accrued previous to his death. They demand that, by a decree 
in Chancery, the parol trust may be executed.” 

The presiding Judge in the Court below, and the learned coun- 
sel for defendant in error, based the decision of the Court below, 
upon the ground of fraud, and this is the only feature distinguish- 
ing this case from Miller et al. vs. Cotten et al., sought to be drawn 
by the latter in the argument before this Court. Let us see if 
there is any ground for this distinction. 

From the bill of exceptions, (not having the transeript of the 
record,) I find the following synopsis of the bill, approved by the 
Judge below : 

“ The bill charged that Martha S. Harwell, formerly Martha S. 
Robinson, was born in 1804, and at the age of 4 days was adopted 
by Isaac R. Walton, dec’d, as his child—that about the year 1818, 
the said Isaac R. being desirous to settle a plantation, was well 

VOL. VI. 77 
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pleased with a lot of land belonging to complainant’s father, Little- 
berry Robinson, known as the Black Gum Hill lot—that after re- 
peated applications to buy the said lot, the said Littleberry Robin- 
son, finally, about 1st December, 1818, in consideration of an agree- 
ment and promise by the said Isaac R., that he would put twenty 
negro slaves upon said lot of land, and add thereto such other 
lands as might become necessary for said slaves and their increase 
to cultivate during the lifetime of the said Isaac R., and at his 
death, (said Isaac R’s,) to deliver and convey, or cause to be de- 
livered and conveyed to the complainant, as aforesaid, the said 
Black Gum Hill lot, with such other lands as might be added 
thereto, for the purpose aforesaid, together with said twenty 
slaves, their increase, and such stock, plantation furniture, uten- 
sils, &c., as might be upon said place at the death of said Isaac R. 
he, the said Littleberry Robinson did convey to the said Isaac 
R., the said Black Gum Hill lot of land, together with a stock of 
cattle, &c., amounting to $500, upon the said lot of land, the said 
Isaac R. paying nothing for said land and stock, as they are in- 
formed and believe. 

“ The bill farther charged, that in pursuance of said agreement, 
the said Isaac R., ex good faith, did put twenty negro slaves upon 
said plantation, and did purchase other lands adjoining said lot, 
and often during his lifetime told complainants and others, that the 
said plantation and all that was thereon, would belong to them at 
his death. The bill farther charged, that said Isaac R. Walton 
died without conveying, or causing to be conveyed, the said prop- 
erty as agreed upon.” 

\ Such is the bill in this case, and if there is a charge of fraud, 
or any intimation of a fraudulent intent on the part of Walton, at 
the time of procuring the deed, or at any other time, it is more than 
I have been able to see. In the case referred to, we held that 
“ the facts upon which relief is prayed, on the ground of fraud, must 
be plainly, fully and distinctly alleged,” and this decision is there 
sustained by numerous authorities. I shall here repeat only one 
paragraph of the decision of the Lord Chancellor in Irnham vs. 
Child, (1 Bro. C. C.93.) “ If the bill afforded a proper allega- 
tion, it would be time enough to consider the evidence; but cer- 
tainly there is no fraud stated on the face of the bill. The biil does 
not go to destroy, but to affirm and reform the contract. It must be 
dismissed.” 
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So here, does the bill go to destroy the contract? Does it not 
affirm it? and seek by a decree of Chancery, not only to recover 
back the land conveyed, which would be the effect where fraud is 
charged, but to compel the representative of Walton to convey land 
bought by Walton from other persons, and the negroes and other pro- 
perty of Walton, which there is no pretence were ever the property 
of Robinson? Is not this affirming the contract? If it is not, 
how happens it that the title of Walton to his negroes and other 
property became divested out of him and vested in the complain- 
ants? This would be giving an effect to fraud, more potent and 
powerful than has been heretofore known, and in addition to 
deed, devise, and all the other conveyances known to the law, the 
title to land may pass by fraud! ‘The bill then seeks to afirm 
the contract. But is there any such principle known to the law, 
as affirming for the one purpose, and disaffirming for another ? 

But if the allegations in the bill made a case of fraud, there is 
another objection fatal to the claims of these complainants. In 
the case above referred to, we say, “‘ Nosuch case is made in this 
bill. The bill should not only have made a proper case, but have 
been brought by proper parties, viz: the heirs at law of Ebenezer 
Duffy.” So here, if the bill made a proper case, these are not 
the proper parties. The heirs at law of Littleberry Robinson, 
and not the complainants, are entitled to relief. 

The distinction, then, sought to be drawn by the defendants in 
error between this case and the case of Miller and others vs. Cot- 
ten and others, not only does not exist in fact, but if it did, would 
be fatal to their cause. 

If then the decision of this Court in the case last named, be cor- 
rect law, so far as the real estate is concerned in this case, the de- 
cisions of the Court below, in sustaining this bill and admitting 
parol evidence for the purpose of proving the trust agreement al- 
leged, were erronevus and must be reversed. 

After the decision of this Court in the case referred to, cordi- 
ally sanctioned by the whole Court, 1 had supposed the question 
settled and closed; but I do not object to its revision. Indeed, I 
am quite willing that it shall be regarded, heréafter, as the rule 
of this tribunal, that its judgments are always open to discussion, 
either from the Bench or the Bar, when supposed to be errone- 
ous; and that our judicial authority shall rest alone upon the rea- 
son by which it issupported. Assuming, then, this to be the doc- 
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trine, at least for the present, I propose to examine the principles 
upon which the case of Mi//er and Cotten rests. For if they are 
sound, they ought to be sustained. 

First, 1 will consider these bills, (for I can draw no distinction 
between them,) as filed to enforce the specific execution of the al- 
leged parol agreement, without any allegation of fraud; and, sec- 
ond, I will examine the effect that such allegations, if made, would 
have upon the rights of the parties. 

That parol evidence is inadmissible to vary, add to or contra- 
dict a written contract, is a rule of law so long and so well estab- 
lished, that it would be pedantry to refer to authority in support 
of it. Upon this rule alone, how can evidence be admissible to 
curtail and cut down the fve simple granted by a deed, and convert 
it into a life estate? I might here inquire, how far such evidence 
is admissible to prove a different consideration from that expres- 
sed ina deed; but waiving this question, the above view is, to my 
mind, plain, simple and unanswerable. It may be replied, that 
the object is not to alter or change the deed, but to engraft upon 
ita trust. Though I might reply, that evidence of this trust, 
created at the time of the making of the deed, would be inadmissi- 
ble without the Statute of Frauds, upon the principle above allu- 
ded to, yet I desire to meet the question, and inquire how far 
such evidence is admissible under the provisions of the 7th sec- 
tion 29 Car. If. c. 3. 

[2.] That section provides, “ that all declarations or creations of 
trusts, or confidences of any /ands, tenements or hereditaments, 
shall be manifested or proved by writing, signed by the party who 
is by law enabled to declare such trust, or by his last will in writ- 
ing, or else shall be void.” 

In the face of this provision of the Statute, how can parol evi- 
dence be admissible to prove that which the Statute requires shall 
be proved by writng ? The statement of the proposition is suffi- 
cient to refute it; aud when I add, that the decision of no respect- 
able Court can be found, (where the Statute has been adopted,) at 
variance with the position now taken, it seems to me that the ar- 
gument on this view of the case is exhausted. There are few 
sections of this celebrated Statute, that have not been more or 
less frittered away by nice distinctions and encroachments of 
Courts of Equity, but I think I may safely say none less so than 
the one under consideration. There are cases of imperfectly ex- 
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pressed trusts, where Courts of Equity will interfere and compel 
the party to carry out the trust in good faith. Rob. on Fr. 96. 
Such was the case of Podmore vs. Gunning, (7 Sim. 644,) cited 
and relied on by counsel for defendants. Devises have been al- 
lowed to be defeated by proof of a secret illegal trust, contrary 
to the policy of the law. Iuchlestone vs. Brown, 6 Ves.52. 9 
Ves. 515, But these are exceptions not within the reason or po- 
licy of the Statute. I huve examined carefully the authorities re- 
lied upon by the defendant in error, and have found none of them 
contradicting the position here assumed, except the case of The 
Lessee of Thomson ct ux. vs. White, (1 Dallas, 447.) That case, 
however, is no authority, as the State of Pennsylvania did not 
adopt the English Statute of Frauds, but enacted a Statute simi- 
lar of her own, and in that Statute has entirely omitted the 7th and 
8th sections of the English Statute, under which the present’ ques- 
tion arises. Per Ch. J.-Tilghman, in Lessee of German vs. Gab- 
bald, 3 Binney, 304. 

There is another exception, and that is where the transaction 
is infected or tainted with fraud ; and this brings me to the sec- 
ond and last view of this portion of this cause necessary to be 
considered. 

That Courts of Equity will not permit the Statute of Frauds 
to be used as a cover for fraud, is a position that no jurist will 
deny. It shall be my task to show, first, that there is no fraud 
charged in this bill, nor do the circumstances charged amount to 
a fraud; and second, that if they did, the complainants are not en- 
titled to the relief sought. 

[3.] I have already extracted and incorporated into this opinion 
the charges made in this bill, from which it appears that the only 
complaint is, that Isaac R. Walton fac/ed to do what he, in good 

faith, promised and intended to do. Does this failure constitute 
fraud? In Miller and others vs. Cotten and others, we held that it 
did not, (p. 350.) Did we hold right? Can that be dolus malus. 
which was done, and charged to have been done bona fide? For 
we must recollect that the fraud must be in the original transac- 
tion—in the procuring of the deed. The failure to perform is 
mere evidence, say the defendants in error, of the original intent. 
Says Judge Merriwether, in the charge excepted to, “It is not 
necessary to prove that the fraudulent intent of Walton existed, 
co instantt with the making of the agreement. If such an intent 
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arose afterwards, and in pursuance of that intent to defraud Mrs. 
Harwell, Walton failed to do what he had contracted to do, the 
law will evidence his intent by his acts, and connecting his failure 
to convey with the original agreement to convey, will presume the 
existence of that fraudulent intent on the part of Walton at the time 
of the conveyance by Robinson.” 

Without inquiring into the correctness of this ingenious expo- 
sition of the law at this time, how could it apply to a bill which 
charges, in terms, good faith on the part of Walton? That he ne- 
ver denied the trust to the hour of his death, but in good faith 
went on to execute it! A bill filed evidently under the idea that 
the part performance of the trust would take it out of the provi- 
sions of the Statute. But to return. Did the failure to convey 
constitute fraud? Fraud, under the Civil Law, is defined to be 
“any cunning, deception or artifice used to circumvent, cheat or 
deceive another.” And this definition Judge Story adopts as suf- 
ficiently descriptive of actual fraud. Story’s Eq. Jur. §§186, 187. 
4 Peters, 297. Constructive frauds are such as “ by their tenden- 
cy to deceive or mislead other persons, or to violate private or 
public confidence, or to impair or injure the public interests, are 
deemed equally reprehensible with positive frauds.” §258. “ But 
if there has been no fraud, and no agreement to reduce the set- 
tlement to writing, but the other party has placed reliance solely 
upon the honor, word or promise of the husband, no relief will be 
granted, for in such a case the party chooses to rest upon a parol 
agreement and must take the consequences.” 2 Story’s Eq. Jur. 
§768. Sosays Lord Hardwick, in Whitton vs. Russell,(1 Atk. 448,) 
“Every breach of promise is not to be calleda fraud.” So in the 
case of Moss vs. Riddle, (5 Cr. 351,) the plea of the defendant stated 
a promise on the part of the plaintiff which he had fai/ed to comply 
with, by which the defendant alleged the writing sued on became 
void. This plea, it was insisted, contained sufficient allegations of 
fraud; but Ch. J. Marshall said, “ There is no allegation of fraud, 
and the circumstances pleaded do not, in themselves, amount to 
fraud. Fraud consists in intention, and that intention is a fact 
which ought to be arerred.” Soin Governeur vs. Elmendorf, (5 
John. Ch. R.82,) counsel for defendants insisted that, from the facts 
stated in the answer, a case of fraud was made out. But Ch. Kent 
says, “I do not understand that any such charge exists in the an- 
swer or was intended by it, as a substantial ground of defence, 
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though such a charge is now put forward by the defendants’ coun- 
sel as one of their points. But it is requisite that the charge of 
JSraud should be made a distinct ground of allegation by the party in 
pleading, otherwise it 7s not to be deemed in issue, and cannot affect 
the contract in question.” See, also, the remarks of the same 
learned Chancellor, in James vs. McKernon, 6 Johns. 564. See, 
also, Roberts on Frauds, 79g 3 Rand. 507, and cases there cited. 
4 Munf. 273. 6 Har. & John. 435, 445. 4 Ga. Rep. 519. 12 
Peters, 196. 

I am tempted, at the expense of being tedious, to insert here 
the cases referred to in Muller vs. Cotten upon this point, and 
more especially the case of Irnham vs. Child, (2 Bro. Ch. C.93,) 
but I forbear, conceiving that the point is amply sustained by the 
authorities quoted and referred to. 

Counsel for the defendant commented at some length upon the 
case of Kennedy’s Heirs and Executors vs. Kennedy's Heirs, (2 Ala. 
NN. S. 571,) as being an authority in point, to show that the char- 
ges in this bill were sufficient to amount to a charge of fraud. 
That was an application, by the children and sole heirs of Wil- 
liam E. Kennedy, to set aside a deed made by their father to 
Joshua Kennedy. William E. Kennedy was a free drinker, 
gradually becoming more intemperate and subject to intoxication, 
and when intoxicated, or partially so, would make conveyances 
of his real estate to any one who would ask him. He lived in 
the house with Joshua Kennedy, his brother, who acted as his 
agent, and in whom he placed great confidence, and at his urgent 
solicitation, and that of other friends, William made the deed 
sought to be set aside, upon the assurance of Joshua, that he 
would hold it in trust for the benefit of complainants. Previous 
to Joshua’s death, he denied the trust, and set up title in himself. 
The Court held that these allegations amounted to a charge of 
fraud, and it is not necessary for me to attack the correctness of 
the decision; on the contrary, I think the confidential fiduciary 
relationship of the parties, of itself, would require a Court of 
Equity to look with suspicion upon such a transaction. 

The rule I am contending for is not only the rule of the books, 
but it is the dictate of sound reason. Let the doctrine be once 
established, that a failure to comply with a parol promise made 
cotemporaneous with a deed, is ipso facto, a fraud and can be 
proved, and the promise decreed to be performed in Equity, on 
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the ground of fraud, and you do what the Master of Rolls, in 
Portmore vs. Morris, refused to do—demolish one of the foremost 
rules of law. You have but to allege a failure to comply with 
any parol stipulation, aud Equity must relieve on the score of 
fraud. If this bill had charged that the parol agreement now set 
up was intended to be inseried—would have been inserted in the 
wriiten contract, but for the frauduleat promise on the part of 
Walton to execute it any how; or that it was intended to be so in- 
seried, but by fraud of Walton was withholden; or that a differ- 
ent paper was executed than was intended, and thus was effect- 


ed by any “contrivance or desion,” 


on the part of Walton, then 
there might be some pretence that the allegations made a case of 
fraud; but when the bill charges, that the parol agreement never 
was intended to be inserted in the written contract ; that reliance 
was placed solely upon the word of Walton, and that it was not 
misplaced, for he, in good faith, proceeded to do as he promised, 
and acknowledged the trust to the day of his death, and by acci- 
dent or neglect, not culpable, died without consummating his 
promise, I must adhere to my opinion that it makes no case of 
fraud. 

2d. But if it did, would these complainants be entitled to the 
relief sought? I think not. First, because they are not the 
proper parties; and second, because, in cases of fraud, the relief 
sought can extend only to the property so fraudulently obtained. 

[4.] The effect of fraud is to vitiate the contract and restore the 
parties to their original position. Where deeds had been frau- 
dulently obiained, the remedy in a Court of Law was inadequate, 
and recourse was had to Chancery to rescind the contract and or- 
der the deed to be delivered up to be cancelled, or order a re- 
conveyance ; and this is the universal relief afforded in Equity in 
cases of fraudulent conveyances of lands. In Pickett vs. Loggon, 
(14 Ves. 234,) Lord Eldon says, “ It has long been settled, that 
if a conveyance has been obtained by means which, in this Court, 
have the character of fraud, imposition, &c. the person deriving 
title under it is a trustee, and the species of relief is by directing 
a reconveyance.” Again, in Winch vs. Winchester, (1 Ves. & 
Bea. 378,) the same learned Chancellor says, “ As to the admissi- 
bility of the evidence, it must depend upon the purpose for which 


it is produced. If the defendant insists that the evidence be re- 
ceived, he will be entitled to have the contract performed, with an 
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abatement al the price. I think it is not < aiiiniesitle for that pur- 
pose, as the Court cannot execute in his favor a written agreement 
with a variation introduced by parol evidence; but if lie offers the 
evidence for the purpose of getting rid of such coneract altogeth- 
er, for that purpose, | think it may be received.” And so says 
Judge Story—* A fraudulent purchaser will be held as a trustee 
for the honest but deluded and cheated. vendor.” 2 Eq. Jur. 
§1265. In Whelan vs. Whelan, (3 Cow. 580,) the question was di- 
rectly made, whether the fraudulent grantee could be decreed to 
hold as trustee according to the parol agreement, or whether the 
conveyance should be decreed fraudulent and void, as was there 
prayed. Woodworth, J. says, “ The farm in St. Lawrence Coun- 
ty, on the face of the agreement, was conveyed, unconditionally, 
to William. He admits in his answer, that he agreed to convey 
it to Charles. There was no declaration or evidence of the trust 
in writing and the deed is absolute. This case cannot be taken out 
of the Statute of Frauds. It follows then, that Charles could not 
compel execution of this trust. Decree, that the deed be annulled 
and held for naught.” Swydam, Senator, concurring, says, 
«“ There being no writen declaration of trust, | can see no reason 
why we should not adjudge a reconveyance. On a bill filed by 
Charles, or his children, William might set up the Statute of Frauds 
and defeat a conveyance,’ p. 587. Soin the case in 2 Ala. Rep. 
above referred to, the decree was a reconveyance of the land. 
These cases might be multiplied to any conceivable extent, but 
itis unnecessary. I need only add, that I have not been able to 
find a case where a Court of Equity has ever held the fraudulent 
grantee of land trustee for any person save the grantor and his 
heirs; and that no such case exists, may safely infer from the 
fact, that the able and indefatigable counsel for defendants in er- 
ror produced none on the argument. The only case which seems 
to look that way, was the case of Sellack vs. Harris, reported in 
5 Vin. Abr. 521, and referred to in 2 Story’s Kg. Jur. §768. In 
this case the father had purchased lands in fee with the money of 
his second son, and intended to devise them to him; but the eld- 
est son promised that he should enjoy them accordingly. The 
eldest son refused to comply after the death of the father, and it 


was decreed that he should. Not having this work, I do not 

know the reasons on which this decision went. I learn from 3 

Woodes’ Laws of Eng. p. 438, that Lord Keeper Wright and the 
VOL. VI. 78 
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Master of the Rolls held the eldest son entitled and refused re- 
lief; but Lord Chancellor Cowper was of another opinion. The 
case does not conflict with the position I have laid down, for sey- 
eral reasons. First, the purchase being made with the money of 
the second son, there was a resulting trust in his favor, and the 
eldest son, therefore, held astrustee for him ; and second, as there 
was no conveyance obtained, a reconveyance could not be de- 
creed, for the fraud being perpetrated onthe father, a conveyance 
to his estate by the heir would be a conveyance to himself. The 
relief granted was the only relief that in the case could be given. 

I know there is a class of cases to be found in the books, where 
a person intending, most frequently by will, to confer a benefit 
upon a third person, has been hindered from so doing by the 
fraud of another, that such last person has been decreed to make 
good the injury thus inflicted; as where executors, residuary le- 
gatees or heirs have hindered the testator from bequeathing an- 
nuities or legacies, upon promises to pay them any how, such 
persons, after the death of the testator, have been forced by Equi- 
ty to make good their promises; but upon examination, all such 
cases will be found to involve the right to personalty only. It is 
true, that in some of the cases legacies have been charged upon 
lands, because the testator was estopped from making such charge 
by the fraudulent promise of the heir. The reason of these cases 
is, that the descent to the heir was by the consent of the testator, 
he failing to make the payment of the legacy a charge on the 
land. Such consent was obtained by fraud. The testator being 
dead, Equity cannot restore the parties as they were. The relief 
then granted by a Court of Equity, is to take away from the heir 
the benefit of this consent thus fraudulently obtained. 

I think I may safely say, no precedent can be found where the 
fraudulent grantee in a deed to land has been held as a trustee 
for any one, save the grantor and hisheirs. For them he certain- 
ly is trustee. It would be very curious that he is at one and the 
same time trustee for the deceived grantor, and trustee also for 
the person for whose benefit the promise was made. To illus- 
trate: Walton here, according to this position, is liable as trustee 
forthe grantor, Littleberry Robinson, or his heirs, and at the same 
time is liable to precisely the same extent as trustee for Mrs. Har- 
well. Would a judgment in favor of the grantor protect him 
against the claims of Mrs. Harwell, or will this decree protect him 
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against the heirs of Robinson? If so, whichis entitled? The 
one that sues first? 

These complainants are not the proper parties. No benefit to 
them is alleged to have been hindered or prevented by the frau- 
dulent promise of Walton ; and were it necessary, it might be a 
grave question whether or not they are not mere volunteers, in 
any view, in whose favor Equity never decrees a specific perfor- 
mance. 

[5.| But if they were the proper parties, and if the bill made 
a proper case of fraud, they could not have the relief prayed, 
because they seek, under this bill, to have decreed to them, not 
only the land so fraudulently obtained, but also all the land pur- 
chased by Walton adjoining the same, and negroes and stock to 
the value of $10,000 besides! Such an effect to a fraudulent 
purchase of lands is, I confess, new to me, and a precedent for 
it cannot, I apprehend, be found in the books. Indeed, this 
mode of conveying title by fraud, is rather a new head of legal 
science. A fraudulent grantee might be decreed to account for 
the rents, issues and profits. He ought to be forcéd to reinstate 
the party deceived to all the rights he enjoyed before the fraud 
was committed, and as if the fraud never had been committed ; 
but the proposed plan of amalgamating the contract and the fraud, 
and where the contract fails on account of the Statute, to have 
recourse to the fraud, and where the fraud is insufficient for the 
purpose, to fall back on the contract, is, to my mind, an anoma- 
lous proceeding. As I before remarked, this bill seems to have 
been filed upon the idea that a part performance of the ¢rust might 
be gathered from the facts alleged. No such position was assum- 
ed in the argument in this Court, nor does the Judge below base 
his decision on any such idea. Nor would it avail the defendants 
in error if such position had been taken, for the acts done by 
Walton were none other than every purchaser does upon buying 
land. He took possession, placed his own negroes upon it, and 
retained possession until his death. These acts are indicative of 
no trust; nor is there any other fact alleged from which a Court 
of Equity could presume the part performance of a trust. 

And it may be well to remark in all cases, that “in order to 
make the acts such as a Court of Equity will deem part perfor- 
mance of an agreement within the Statute, it is essential that they 
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should clearly appear to be done solely with a view to the agreement 
being performed.” 2 Story’s Eq. Jur. 8762. 

i will only add, that the same acts charged in this case, existed 
in the case of Muller et al. vs. Cotten et al. and were there consid- 
ered as insuflicient to take that case out of the Statute. There 
Dauiel Duffy went in possession under the deed, and retained 
possession till his death. Here, Walton did precisely the same 


acts. J see no reason for changing my opinion as to the eftects 


[ have thus, at some length, investigated the principles on which 


my view of this case, as well as our decision in Miller and others 


vs. Cotien and others, ave founded, and a farther examination of 


the authorities bui strengthens my conviction of the correctness 
of that decision. 

It remains to add but a iew words in reference to the person- 
alty included in this bill. Ii the ground of relief here is fraud 
in Walton, I think I have already shown that such fraud can give 
no right to recover any thing but the land so fraudulently obtain- 
ed, and that being the basis on which the Court below founded 
its decision, | might dismiss this part of the case without farther 
remarks. 

[6.| But viewed as a bill to enforce the performance of this 
alleged contract, the complainants, it would scem, are remediless, 
because a contract made both for the sale of real and personal pro- 
perty, which is entire, founded upon one and the same considera- 
tion, and is not reduced to writing, is void, as well in respect to 
the personalty as the realty; no principle of law being better set- 
tled than that an entire contract void in partis void in toto. Thay- 
er vs. Rock, 13° Wend. Rep. 53. Crawford vs. Morrell, 8 John. 
253. Van Alstine vs. Wimple, 5 Cow. 162. 7 Term, 201. 2 
Vent. 223. 

But | forbear to discuss this branch of the case, or to examine 
how far this doctrine is applicable to the facts and circumstances 


embraced in this bill. 


WARNER, J. 
[1.| The object of the complainants’ bill is to obtain the specific 
execution of an agreement made between Littleberry Robinson 
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and Isaac R. Walton, the defendant’s intestate, for the benefit of 
Mrs. Harwell, one of the complainants, who is the daughter of 
Robinson. Littleberry Robinson, the father of one of the com- 
plainants, being under a natural and moral obligation to make a 
suitable provision for his daughter, entered into the following pa- 
rol agreement with Isaac R. Walton, in his lifetime :—Robinson, 
on his part, contracted and agreed to convey to the said Walton, 
a certain tract of land in the County of Morgan, known as tlie 
Black Gum Hill lot, of the value of four thousand dollars, to- 
gether with the stock of cattle, sheep and hogs upon the place, ° 
of the value of five hundred dollars. The said Walton, on his 
part, contracted and agreed, in consideration of said conveyauce of 
land and stock to him by said Robinson, that he would place twen- 
ty negro slaves upon said lot of land, and add thereto such other 
lands as might become necessary for the said slaves and their in- 
crease to cultivate during the lifetime of said Walton, and at his 
death would deliver and convey, or cause to be delivered and 
conveyed tothe complainant, (Mrs. Harwell,) the said Black Gum 
Hill lot of land, with such other land as might be added thereto, 
for the purpose aforesaid, together with the said twenty slaves 
and their increase, and such stock, plantation tools and furniture 
as might be upon said place at the death of said Walton. 

The complainants charge in their bill, that Robinson executed 
his part of the agreement, by making the conveyance of the land 
and stock to Walton, the latter paying him nothing therefor ; nor 
was he bound, by said agreement, to pay any other consideration 
than that set forth in said agreement for the land and stock so 
conveyed ; and that the said Walton, in pursuance of said agree- 
ment, did put twenty negro slaves upon said plantation, and went 
into possession of the same, and did purchase other lands adjoining 
the said Black Gum Hill lot, as the increase of said slaves made 
it necessary, so that said settlement of land, at the death of Wal- 
ton, comprised five hundred acres; that Walton, in his lifetime, 
often told the complainants and other persons, that said planta- 
tion and all that was on it would, at his death, by virtue of his 
said agreement with said Robinson, be the property of complain- 
ants. The complainants also allege, that said Walton departed 
this life in the month of January, 1845, without making the con- 
veyauce as stipulated by said agreement, or giving any directions 
as to the delivery and conveyance of said property to the com- 
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plainants. The defendant in his answer, denies the agreement, 
and insists on the Statute of Frauds in bar of the complainants’ 
right toa decree. On the trial of this cause in the Court below, 
exceptions were taken to the decision of the Court, in overruling 
the motion to dismiss the complainants’ bill for want of equity, to 
the admission of parol evidence offered to prove the agreement, 
and to the charge of the Court to the Jury ; but all the objections 
are properly reducible to one, and that is, the failure of the com- 
plainants to make such a case by their bill, and the evidence in 
‘support of it, as will authorize a Court of Equity to grant them 
the relief for which they pray. 

As we are not unanimous in our opinions in this case, I shall 
proceed to express my separate reasons for the judgment which 
I feel bound to render in favor of the complainants. 

The main ground of objection to the complainants’ recovery, 
as urged by the counsel for the defendant, is the Statute of 
Frauds. Their position is, that the agreement to convey land is 
void by that Statute, and the agreement being void as to the land, 
is also void as to the personalty; that an agreement void in part 
is void as to the whole. As I am for affirming the judgment of 
the Court below as to the entire agreement, including the land as 
well as the personal property, I shall not discuss the question 
whether an agreement void in part is void as to the whole, but 
shall leave the discussion of that branch of the case entirely to 
my brethren. 

By the 4th section of the Statute of Frauds, it is declared, “ No 
action shall be brought upon any contract or sale of lands, tene- 
ments or hereditaments, or any interest in or concerning them, 
unless the agreement upon which such action shall be brought, 
or some memorandum or note thereof, shall be in writing, and 
signed by the party to be charged therewith, or some other per- 
son thereunto by him lawfully authorised.” Prince, 915. 

In a Court of Law, I concede the complainants could not en- 
force a specific execution of this agreement, although based upon 
a sufficient consideration, nor in a Court of Equity, unless there 
had been a part performance of it. 

Whenever there has been a part performance of a parol agree- 
ment for the conveyance of land, a part execution of the substance 
of the agreement, acts done and performed, unequivocally refer- 
ring to, and resulting from the agreement, and such that the party 
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in whose favor the agreement was made, would suffer an injury 
amounting to fraud, by the refusal of the other party to execute 
it, a Court of Equity will, in such cases, decree a specific perfor- 
mance of the agreement. 1 Maddock’s Chan. 378. Fonblanque’s 
Eq. top page, 157, 3d Amer. Ed. 2 Story’s Eq. 62, §759. Clerk 
vs. Wright, 1 Atkyns’ Rep.12. Walker vs. Walker, 2 Atkyns’ 
Rep.100. Gregory vs. Mitchell, 18 Vesey, 328. 

The principle by which Courts of Equity are governed in de- 
creeing a specific execution of parol contracts, within the Sta- 
tute of Frauds, when there has been a part performance, is, that 
inasmuch as the Statute was enacted to prevent fraud, a party 
will not be permitted to take shelter under the Statute and per- 
petrate fraud; or, as Mr. Justice Story states the principle, 
“ Where one party has executed his part of the agreement, in the 
confidence that the other party would do the same, it is obvious 
that if the latter should refuse, it would be a fraud upon the for- 
mer to suffer this refusal to work to his prejudice.” Story’s Eq. 
64. The rule, as stated by Mr. Fonblanque, is equally explicit 
and satisfactory—* If the agreement be carried into execution by 
one of the parties, as by delivering possession, and such execution 
be accepted by the other, he that accepts it must perform his part; 
for where there is a performance, the evidence of the bargain 
does not lie merely upon the words, but upon the fact performed, 
and it is unconscionable that the party that has received the advan- 
tage should be admitted to say, that such contract was never 
made.” Fonblanque’s Eq. 157. 

In Buckmaster vs. Harrop, (7 Vesey, 346,) Lord Eldon states 
the ground of the interference of the Court to decree a specific 
performance of agreements within the Statute, to be fraud in re- 

Susing to perform the agreement after performance by the other par- 
ty. Niven vs. Belknap, 2 John. R. 587. Massey vs. McIivrain, 2 
Hill’s Ch. Rep. 425. 

I have endeavored to establish the principle on which Courts 
of Equity proceed to decree a specific execution of agreements 
within the Statute of Frauds. 

[2.] The next question to be considered is, whether the com- 
plainants have made such a case by their bill, as to bring it within 
that principle; or in other words, have the complainants, by their 
bill laid, the foundation for the introduction of the parol evidence, 
which was admitted on the trial by the Court below? The com- 
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plainants have alleged the agreement made by the contracting par- 
ties, and the consideration for that agreement ; that the agreement 


was certainly executed on the part of Robinson, by conveying to 


Walton the Black Gum Hill lot of land, and the stock thereon, of 


the value of forty-five hundred dollars, and the acceptance thereof 


by Walton, who went into possession of the same, and cultivated 
it until his death, without paying any other consideration therefor, 
than his agreement to convey the property at his death to the 
daughter of Robinson, and the adopted daughter of the defend- 
ani’s intestate ; that Walton, the defendant’s intestate, placed twen- 
ty negro slaves on the land so conveyed by Robinson, 7m pursu- 
ance of the agreement, and did purchase other lands adjoining the 
Black Gum Hill lot, as the increase of said slaves made it neces- 
sary, and departed this life in January, 1845, without making any 
conveyance of the property to the complainant, Mrs. Harwell, as 
by the terms of the agreement on his part, he was bound to have 
done. So it will be perceived, that the agreement was not only 
wholly executed on the part of Robinson for the benefit of his 
daughter, but was so far executed by Walton, as to place twenty ne- 
gro slaves upon the land, in pursuance of the agreement, who went in- 
to the possession of theland and stock, cultivated, used, and enjoyed 
the same during his lifetime, without paying any other considera- 
tion, than his agreement to convey the property to the daughter 
of Robinson, for whose benefit the contract was made, but which 
conveyance he never executed on his part, as in Equity and good 
fiith, by the terms of his contract with Robinson, he ought to have 
done. Such refusal and failure to execute the agreement on the 
part of Walton, when it had been executed on the part of Robin- 
son, in the confidence that he would act in good faith on his part 
towards his daughter, and having enjoyed the benefit of that 
agreement for a number of years, is a fraud upon the rights of 
Mrs. Harwell; and such a fraud too, as a Court of Equity will 
not permit to be sheltered and protected under a Statute enacted 
to prevent fraud. It is not necessary to allege the commission of 
a fraud in totidem verbis. If the bill states, with distinctness and 
precision, facts and circumstances which in themselves amount to 
fraud, it is sufficient. Mennedy vs. Kennedy, 2 Ala. Rep. 604. 

I place my judgment expressly upon the ground, that there 
vas such a part execution of this agreement on the part of the con- 


tracling parties, according to the case made by the complainants’ 
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bill, that the refusal and failure of Walton, to execute his part of 
the agreement, by making a conveyance of the property, accord- 
ing to the terms of that agreement, is, according to the well settled 
principles by which Courts of Equity view such transactions, 2 
gross fraud upon the rights of Mrs. Harwell, for whose benefit the 
agreement was made; and, therefore, the parol evidence was 
properly admitted by the Court below. 4 

The verdict of the Jury establishes the agreement, and the acts 
of part performance, as charged in the complainant’s bill, and the 
evidence, in my judgment, was amply sufficient for that purpose. 

The testimony of John B. Walker, one of the several witnesses 
examined for the complainants, is very strong in support of the 
agreement, not only as to the declarations of Walton, but to his 
acts. In 1840, the witness drew a will fer Isaac R. Walton, who 
gave the Black Gum Hill plantation, negroes, and every thing ap- 
pertaining to it, horses, mules, stock, &c. to Mrs. Harwell, one of 
the complainants. When it was written and read to him, he said, 
“he had now done what he had promised Littleberry Robinson 
in his lifetime, to do.” The plantation was kept separate from 
his other plantations. Witness kept the will, and afterwards 
gave it back to Walton, who told him he intended to destroy ii, 
and it was destroyed in 1842—said one of his reasons for destroy- 
ing the will was, that Doctor Harwell did not please him, and he 


¢ 


wished to change that clause. 

Taking the whole of the testimony contained in the record, and 
in my judgment, there will be found but few cases in which parol 
agreements have been established by more convincing and irre- 
fragable evidence. The counsel for the defendants have insisted, 
with some degree of zeal, that the principles settled by this Court, 
in the case of Mi/ler vs. Cotten, (5 Ga. Rep. 341,) must coutrol 
this case. I have not been able myself to perceive the analogy in- 
sisted on in the argument. In the judgment rendered in Miller 
vs. Cotten I concurred, and it now meets with my entire approba- 
tion. IfI understand the questions involved in the judgment of 
the Court, in that case, it does not now stand in my way. In that 
case, the complainants claimed to be entitled as remainder-men 
in trust, under a deed made by Ebenezer Duffy to Daniel Duffy, 
which deed on its face, purported to have been made for a valua- 


ble consideration paid by the grantee to the grantor. The com- 
plainants claimed under this deed, and relied on it as part of their 
VOL. VI. 79 
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title. They offered parol evidence, to contradict the face of the 
deed, under which they claimed title, and to engraft a trust in their 
favor upon that deed by parol evidence, without alleging any 
fraud in the execution of the deed. The 7th section of the Stat- 
ute of Frauds declares that, “ All declarations, or creations of 
trusts or confidences of any lands, tenements, or hereditaments, 
shall be manifested an@ proved by some writing signed by the 
party, who is by law enabled to declare such trust, or by his last 
will in writing, or else they shall be utterly void and of none ef- 
fect.” _Prince,915. The parol evidence offered to contradict the 
face of the deed under which the complainants claimed title, and 
to engraft a trust iv their favor as remainder-men upon the deed, 
was rejected by the Court in Miller vs. Yotten, there being no al- 
legation that the deed was written different from what the parties 
intended, or any,fravd whatever in its execution. In this case, 
the complainants do not seek to engraft any trust, in their favor, 
upon the deed from Robinson to Walton. The complainant’s title 
to relief ‘s based upon the agreement alone, and not upon the deed 
from Robinson to Walton; that deed was executed just as it was 
intended to have been executed by the parties to it, and constitut- 
ed the consideration for the agreement, which the complainants 
now seek to have specifically executed in their favor. 'The com- 
plainants allege the agreement between the parties under which 
they claim to be entitled to equitable relief, and also allege the 
conveyance of the land and stock by Robinson to Walton, as the 
consideration for the agreement paid by Robinson to Walton, as 
part performance of the agreement. It was part of the agreement 
between the contracting parties, that Robinson should convey the 
land and stock to Walton, ot im trust for the benefit of Mrs. Har- 
well, but as a consideration for the agreement, by which Walton 
bound himself to place twenty negro slaves upon the land, and 
purchase other lands, as the increase of the slaves should render 
it necessary; and at his death to convey the whole—the Black 
Gum Hill lot—the twenty negroes and their increase—the stock, 
and the land afterwards to be purchased, as the increase of the 


slaves should render it necessary, to Mrs. Harwell. 


The only object for alleging a conveyance of the land and stock 
to Walton by Robinson, was, to show the payment of the consid- 
eration of the agreement by Robinson, and that Walton had en- 
joyed the full benefit of the contract on his part, and then fraudu- 
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lently refused to execute his part of the agreement, which fraud- 
ulent refusal operated as an injury to the rights of Mrs. Harwell, 
for whose benefit the agreement was made. 

In the consideration of a Court of Equity, the refusal of Walton 
to fully execute his part of the agreement, by making a convey- 
ance of the property, amounts to fraud, and constitutes in this 
case, the gravamen of the complainants’ bill. 

In Miller vs. Cotten, the parol evidence was offered to engraft a 
naked parol trust upon a deed for land, under which the complain- 
ants claimed title, without having laid any foundation, whatever, 
for the introduction of such evidence, by the allegation of any fact 
in their bill, from which a Court of Equity could even presume 
Jraud, so as to take the case out of the 7th section of the Statute 
of Frauds. In this case the complainants seck to obtain the spe- 
cific execution of an agreement for the conveyance of land, within 
the 4th section of the Statute of Frauds, not to engraft a mere na- 
ked parol trust upon a deed, absolute upon its face, within the 7th 
section of the Statute. 

In Miller vs. Cotten, there was no foundation laid in their bill for 
the introduction of parol evidence. In this case the complainants 
have laid the foundation for the introduction of parol evidence, to 
take the case out of the Statute, by alleging such a part execution 
of the agreement, by one of the contracting parties, and acceptance 
by the other, that to permit one of the parties to recede from the 
agreement, would, in view of a Court of Equity, operate as an in- 
jury to the complainants, for whose benefit the agreement was 
made, amounting to fraud; and that, in my judgment, constitutes 
a clear and marked distinction between this case and Miller vs. 
Cotten. The object of the agreement was to make provision for 
Mrs. Harwell, who was the daughter of one of the contracting 
parties, and the adopted daughter of the other. The complain- 
ants are not mere volunteers. 2 Story’s Eq. 103, §793. Minturn 
vs. Seymour, 4 John. Ch. Rep. 500. Ellis vs. Nimmo, 10 Eng. 
Ch. Rep. 534. 

The agreement was executed on the part of Robinson, in the 
confidence that it would be executed by Walton, for the purpose 
of making a suitable provision for his daughter, and his refusal 


to execute his part of the agreement is injurious to, and a fraud 
upon, the rights of that daughter, now one of the complainants. 
“ Fraud, (says Mr. Justice Story,) in the sense of 9 Conrt -€ Meee 
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ty, properly inchides all acts, omissions and concealments which 
involve a breach of legal or equitable duty, trust or confidence 
justly reposed, and are injurious to another, or by which an un- 
due and unconscientious advantage is taken of another ; and Courts 
of Equity will not only interfere in cases of frauds to set aside 
acts done, but they will, also, if acts have, by fraud, been prevent- 
ed from being done by the parties, interfere and treat the case ex- 
actly as if the acts had been done.” 1 Story’s Eq. 197, §187. 
Kennedy vs. Kennedy, 2 Ala. Rep. 571. 

[3.] In a Court of Equity, all agreements are considered as 
performed, which are made for a valuable consideration, in favor 
of persons entitled to insist upon their performance; they are to 
be considered as done at the time when, according to the tenor 
thereof, they ought to have been performed ; they are also deem- 
ed to have the same consequences attached to them, so that one 
party, or his privies, shall not derive benefit froin his /aches or ne- 
glect; and the other party, for whose profit the contract was de- 
signed, or his privies, shall not suffer thereby. 1 Story’s Eq. 79, 
§61. Having taken this agreement out of the Statute, a Court of 
Equity will execute it according to the intention of the contract- 
ing parties, for it is a rule in Equity, that what is covenanted to 
be done for valuable consideration, is considered as actually done. 
Bash vs. Dalnay, 3° Atkyns’ Rep. 534. Crabtree vs. Bramble, 
Ib. 687. In- Massey vs. Me Ilvain, (2 Hill’s Ch. Rep, 428,) it was 
held, that a parol agreement to convey land, set up by the Court, 
has equal validity with a deed containing a covenant to convey. 
In Greenaway vs. Adams, (12 Vesey, 401,) the Master of the 
Rolls said, “ The party injured by the non-performance of a con- 
tract, has the choice to resort either to a Court of Law for dama- 
ges, or toa Court of Equity for a specific performance.” The 
complainants in this case have resorted to a Court of Equity for 
the specific performance of the agreement made for their benefit, 
and for the reasons already stated, I am of the opinion they are 
entitled to have it executed according to the ‘utention of the con- 
tracting parties. 

[4.] The decree rendered for the complainants, is for the sum 
of twelve thousand and ten dollars, and twenty-seven cents by 


way of damages; the defendant by a sale of the property men- 


tioned in the agreement, having put it out of his power specifically 
to perform the agreement. In such a case it is competent for a 
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Court of Equity to decree compensation by way of damages. 
Phillips vs. Thompson, 1 John. Ch. Rep. 150. Greenaway vs. Ad- 
ams, 12 Vesey’s Rep. 400. 

In every view in which I have been enabled to consider this case, 
I have an abiding confidence that, according to the fundamental 
principles by which Courts of Equity are governed in dispensing 
justice, the judgment of the Court below, decreeing a specific 
execution of the entire agreement, should be affirmed. 
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ABATEMENT. 


See Administrators, §c.1. Tenants in Common, 1, 2. 


ACCOUNT. 


See Administrators, Sc. 10. 


a 
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ADMINISTRATORS, EXECUTORS, &c. 


Where a free person of color is a party to a suit in the 
Courts of this State, and dies, the suit abates, and ad- 
ministration should be taken out on the estate of such 
free person of color. Scranton et al. vs. Demere.....-. 


In an action by the present guardian against the admin- 
istrator of the former guardian and his sureties on the 
bond, the plaintiff must show affirmatively some act of 
waste or mal-administration by his predecessor during 
his life ; and the bare reception of money for his wards, 
without farther proof of default, is not, per se, a breach 
of the bond. Ray, adm’r and others vs. The Justices, 


be. Mace Comte. «626s dccecvwes Hwtetesanaeens 


The Act of 1820, authorizing securities to be joined 
with the principal in suits upon executors’, administra- 
tors’ and guardians’ bonds, considered. Ibid. 


‘In anaction by the present guardian against the admin- 


istrator of a deceased guardian and his securities upon 
their bond, in which the breach alleged is the receipt of 
three several sums of money by the former guardian, 
which he had appropriated to his own use, the measure 
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303 
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of damages is the aggregate of principal and accruing 
interest. did. 

Ordinarily, guardians who have given security for the 
faithful performance of their duty, have the legal control 
over mortgage debts owing their wards, and a right to 
receive and collect the monies due thereon, and to re- 
lease the same in the proper exercise of their discretion 


as guardian. Perkins and others vs. Dyer.....-.--.- 


But where a mortgage is executed toa mother, as the 
natural guardian of her children, by the administrator 
of their deceased father, to secure them in their patrimo- 
ny, Which he has wasted, it is not in the power of the 
mother fraudulently to discharge the mortgage lien, to 
the prejudice of the infant cestuc que trust, especially 
where she has failed to give bond as required by law, to 


protect them against mismanagement. did. 


At Common Law, the mother, as guardian by nature 
or for nurture, has no control over the estate of her mi- 


norchildren. Ibid. 


An administrator who has been guilty of gross neglect 
in not making returns of the condition of the estate in 
his hands: He/d, that interest should be compounded 
against him every sz years on balances in his hands. 
Fall, administrator, vs. Simmons and others....... Bebsi 


An executor, administrator or guardian who fails to 
make returns annually, according to law, forfeits all 
commissions for his trouble in managing the estate. 


Ibid. 


10. Where a guardian pleads in bar of an account, the re- 


ceipts of his wards as evidence of a final settlement: 
Held, that his admission in his answer in support of his 
plea, that he had not made regular returns to the Court 
of Ordinary, was such a circumstance as cast suspicion 
upon the fairness of the settlement and would avoid the 


plea. Briers vs. Hackney and others,.......-.....--- 
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11. Where the provisions of the Act of 1812, authorizing 
an executor, administrator or guardian, whose residence 
shall be changed from one County to another, to make 
his returns in the County in which he lives, are fully 
complied with, the sureties on the first bond are dis- 
charged from a!! farther liability on account of their 
principal. The Justices, §c. vs. Selman and others... .. 


12. Where the Court of Ordinary have granted letters tes- 
tamentary, of administration or guardianship, to a per- 
son entitled and capable of discharging the duties of the 
trust, no new appointment can be made, unless the for- 
mer is vacated by death, removal or some other way ; 
and the new appointment being void, the bond also is 
void, given for the faithful performance of the trust del- 
egated to the new appointee. Ibid. 


13. By a fair construction of the Statutes of this State, 
executors, administrators and guardians are required to 
take the oath prescribed, before the Court of Ordinary. 
ischols and Wife vs. Barrett.......c.ccccccccccccee r 


14. Where it appears from the record of the Court of Or- 
dinary, that an administrator, appointed by the Court, 
was one of the Justices presiding at the time of making 
the appointment: eld, that the appointment was void, 
for the reason that no one can be a judge in his own 


case. Ibid. 


15. The division of a testator’s estate by the legatees un- 
der the will, by consent, is no defence to an action at 
law, brought by the legally appointed administrator, with 
the will annexed, for the purpose of recovering the tes- 
tator’s property, to make due and legal administration 


thereof. Ibid. 


See Appeal, 2,3. Distribution,1. Equity,8,9,10. Ev- 
idence, 30. Parties,1. Slaves, §c. 1. 


ADVERTISEMENT. 


See Bond, 3. Evidence, 32. 
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AMENDMENT. 
See Equity, 29. Steamboats, §c.7. Writ of Error, 1. 


APPEAL. 


1. Where a warrant of attorney was executed under the 
rule of the Court, to confirm an appeal entered by the 
agent of the party to the suit, in which it was recited 
that he “ratified” and “ confirmed” all that the agent had 
done or might thereafter do in the premises, “ without 
incurring cost to me:” Held, that the authority of the 
agent to enter the appeal was ratified by his principal, 
and that he would be bound for all costs necessarily in- 
cident to the entering such appeal, notwithstanding the 
qualification in the warrant of attorney. Scranton and 
othere ve. Demere and Chitrt..:. 5.0 ccces** °°?" cevevs 92 


2. After final judgment against the original party, it is 
competent for the plaintiff, by scire facias, to charge the 
estate of the security on the appeal. The Bank of 
ae Ane TOO oasis. ie eCROS EEA GRE wo 416 


3. The Act of 1826, authorizing judgment to be entered 
up against the principal and surety on the appeal, is 
only cumulative, and the party may still proceed to en- 
force the judgment against the surety by writ of scire 
facias, or action of debt on the appeal bond, as at Com- 
mon Law. Jérd. 





ASSIGNMENT OF ERRORS. 
See Practice, 3, 13. 
ASSIGNOR AND ASSIGNEE. 


See Promissory Notes, 6, 7. 


ATTACHMENT. 


1. Where a Sheriff has collected money on an execution, 

















INDEX. 


and fails to pay it over, the party injured by such failure 
may have an attachment for contempt against such She- 
riff; and if such attachment is procured at the instance 
of the plaintiff in execution, for his own benefit, and to 
redress his own individual wrong, it is a civil process, 
and such plaintiff in execution is liable to pay the costs 
of the Sheriff’s imprisonment, and not the County. 
The Petia, Oh Oh. TR ca eit C8 ERs 


ATTORNEY. 


1. An attorney at law who has money or other effects 
belonging to the defendant in his hands, is subject to be 
garnisheed. Twcker vs. Butts et al........ccccececee 


See Appeal, 1. 
BAILMENT. 


1. There is, on the part of the hirer, an implied obligation 
not only to use the thing hired with due care and mode- 
ration, but also not to apply it to any other use, or de- 
tain it beyond the time for which it was hired. The 


Rhagae, Oe: 0: TIE, 3 5066 cai ccecrecsnsieiowas 


2. If the thing hired is used for a different purpose from 
that intended by the parties, or in a different manner, or 
for a longer period, the hirer is not only responsible for 
all damages, but if a loss occurs, even by inevitable cas- 
ualty, he will generally be responsible therefor. Idzd. 


3. The contract of hire being one of mutual benefit, the 
hirer is bound only for ordinary diligence, or for that care 


and diligence which the generality of mankind use in 
keeping their own goods of the same kind. Jbzd. 


See Trover, 4. 


BANK. 


See Surety, 1, 2. 
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BANKRUPT LAW. 


1. The Court declines expressing any opinion as to the 
validity of the Bankrupt Law of 1842, it being unneces- 
sary to the decision of the cause. King vs. The Central 


Bani: ee ee ee ee eS ee ee ee 


2, It is not a valid defence for an indorser, that the maker 
has been discharged under the Bankrupt Law.  Lécd. 


BILL OF EXCEPTIONS. 
See Practice Supreme Court. 
3OND. 


1. A bond may be delivered as an escrow by the sureties to 
the principal obligor. Crawford, Gov. vs. Foster....-. 


2. If two of the sureties of a Sheriff’s bond, sign upon 
condition that the instrument is not to be considered as 
executed until the signatures of two others are obtained, 
and it is left, with the knowledge and by the consent of 
the Justices of the Inferior Court who were officiating 
in taking it, in the hands of the principal obligor for that 
purpose, it is no error to admit evidence of those facts, 
or to hold that the bond is void as to the defendants who 


subscribed it, provided the condition is not performed. 


Thid. 


) 3. In an action on a forthcoming bond, conditioned to de- 
liver property to the Sheriff at the time and place of 
sale, when required by him: Held, that it was unneces- 
sary to prove a personal demand—the advertisement be- 
ing a sufficient notice to the party. Thompson vs. Mapp, 


4, A Sheriff’s bond, taken and approved by only ¢wo of the 
Justices of the Inferior Court, is not good and valid as 
a statutory bond. Crawford, Gov. &c. vs. Meredith and 
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See Administrators, Executors, &c. 2, 3, 4,10, 12. Ee- 
dence, 31. Pleading, 2. Sheriff’s Bond, 1, 2, 3. 


BOOKS. 
See Evidence, 26, 27. 
BRIDGES. 
See Ferries and Bridges. 
CASHIER. 


1. The Cashier of the Central Bank is not a competent 
witness under its charter to prove the contents of the 
books of the Bank, not within his own knowledge, in 
cases where the Bank is nota party. Waélliams vs. Kel- 
Ae eee eT Titer ee 365 


See Surety, 1. 
CHARGE OF THE COURT. 


1. The Court in its charge to the Jury should never as- 
sume that certain facts are or are not proven; and 
should the Court feel it to be its duty to intimate its 
opinion that there is or is not sufficient evidence to es- 
tablish a certain matter, it should, at the same time, in- 
struct the Jury to consider the evidence and to decide 
as they shall find the truth to be. Potts vs. House,ex’r, 324 


2, It is error in the Court to discredit the testimony of re- 
latives as such—relationship being a circumstance only 
from which the Jury may infer a bias. did. 


3. It is error in the Court in its charge to the Jury, to in- 
timate doubts as to the competency of legal evidence 
which has been submitted to them on the trial, it being 
calculated to weaken its force intheir estimation. Ibid. 


4, Instructions of the Court, which assume or presuppose 
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a fact proper for the decision of the Jury, should not be 
given where there is conflicting testimony. Robinson 
he te mai PERCE 


See New Trial, 1, 9. 


CHARTER. 


See Corporation, 1, 2, 3, 4. 


CHOSE IN ACTION. 


See Promissory Notes, 6, 7. 


CITIES. 


See Savannah, 1. 


L. 
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CLAIMS. 


In the trial of a claim, it is not necessary for the plaintiff 
in fi. fa. to produce the judgment upon which his exe- 
cution is founded. The execution may be read in evi- 
dence without the judgment. Deloach § Wilcoxson vs. 
TI ck. 0 Rae 5a sees beh sR eR eb Rew iawEIeeas 


. Proof of the possession by defendant in fi. fa. at the 


time or subsequent to the date of the judgment, of a 
slave of the same name, sex and age with the slave levi- 
ed on: Held sufficient to cast the onus on the claimant. 
Ibid. P 


. The defendant in fi. fa. cannot be a witness for the 


claimant, nor can his declarations be given in evidence 
on his behalf. Wriilliams vs. Kelsey and Halsted...... 


. Where property is levied on and claimed under a sale 


under foreclosure of a mortgage: Held, that the judg- 
ment of foreclosure is prima facie evidence of indebted- 
ness, and casts the burden on the plaintiff in fi. fa. of 
showing a want of consideration in the mortgage. Idzd. 
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INDEX. 


The claimant is entitled in all cases, whether he holds 


under the defendant in fi. fa. or not, to show that the fi. 
Ja. levied is inoperative, either by payment or other- 
wise. Robinson vs. Schly and Cooper.....-..---++-++- 


The claimant cannot, for the purpose of protecting him- 


self, show paramount title ina third person. Ibid. 


See Execution, 4,5. Evidence, 29. Mortgagor and Mort- 


gagee, 1, 2,3. Witness, 3. 


CONSENT RULE. 
See Ejectment, 1. 


CONSTABLE. 


See Evidence, 15, 16, 17, 19. 


1. 
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CONSTITUTION. 


The 17th section 1st article of the State Constitution,. 
inhibiting. the passage of any law by the Legislature 
containing any matter different from what is expressed 
in the title, does not require that the title should set out 
a synopsis of the entire Act. Martin, adm’z, vs. Broach, 


CBP adi ae Siarolahal irl eb ht A 


. Where the title specifies some of the objects of the Sta- 


tute, and contains this general clause,“ and for other 
purposes therein contained,” portions of the Act not 
specifically indicated in the title, are nevertheless good 
under this general clause. Ibid. 


See Practice Supreme Court, 3. Corporation, 2, 3. 


CONTRACT. 


1. Mere inadequacy of price, or any other inequality in 
the bargain, does not constitute, per se, a ground of relief 
against the contract, either at Law or in Equity. Robdin- 
sete at: DG th COE. «ose eee etadeseesewets 


639 


515 


21 








640 INDEX. 


9 
“we 


3. 


But where there are other ingredients in the case, of a 
suspicious nature, or peculiar relations between the par- 
ties, gross inadequacy of price must necessarily furnish 


the most violent presumption of fraud. Ibid. 


By the Civil Law, sales of immovable property were 
set aside where the inadequacy of price amounted to 
one-half the value. This rule did not, by that code, ap- 
ply to personalty; and the Common Law has fixed no 
definite proportion as the test of inadequacy. Ibid. 


See Bailment,1 to3. Equity, 18 to 23, 30t040. Husband 


4. 


and Wéefe, 1, 2, 3. 


CORPORATIONS. 


, Corporations may be dissolved for a breach of trust. 


eee eee ree er Te 


. A public corporation which exists only for public pur- 


poses, may be dissolved, modified, enlarged or restrain- 
ed, at the will of the Legislature. Ibid. 


A private corporation is a contract between the Goy- 
ernment and the corporators, and the Legislature can- 
not repeal, impair or alter the rights and privileges con- 
ferred by the charter, against the consent and without 
the default of the corporation, judicially ascertained and 
declared, in a proceeding instituted by the Government 
directly for that purpose. Ibid. 


A forfeiture for non-user or mis-user, must be by judgment 
of a Court of Law—the corporation being first called up- 
on to answer. No advantage can be taken of any non- 
user or misuser on the part of the corporation by any 
defendant in any collateral action. did. 


See Promissory Notes, 3. 


COSTS. 


See Attachment, 1. Parties, 2. 
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COUNTERFEIT COIN. 


See Criminal Law, 9. 


CREDITORS. 


See Judgment, 2. 


1. 


CRIMINAL LAW. 


On the trial of criminal cases, moral and not mathemat- 
ical or metaphysical certainty, is all that the law requires 
or that is attainable. Gales vs. The State...........+- 


The doubts of a Jury, to justify an acquittal, should be 
reasonable, and not a mere vague conjecture or possi- 
bility of the innocence of the accused. did. 


Direct and irrefragable evidence cannot and need not 
be always produced in criminal cases—all that is neces- 
sary is that the Jury, whether the proof be positive or 
presumptive, be satisfied of the defendant’s guilt. Ibid. 


The owner or manager of a slave, charged with a cap- 
ital offence, when acting as the counsel of his slave on 
the trial, can lawfully waive the number of Jurors re- 
quired by the Statute to be impannelled for the trial of 
such slave, and consent to take the first twelve on the 
Jury list. Alfred vs. The State........--++0+++-+- 


On the trial of a slave charged with a capital offence, 
and a verdict of guilty, the Court will not interfere to 
grant a new trial on the ground that the evidence was 
not sufficient to authorize a verdict, where there is some 
evidence for the consideration of the Jury, and no error 
in law apparent on the face of the record. Jdrd. 


Under the 18th section, 14th division of the Penal 
Code, a defendant is entitled to make his demand for 
trial at the first, second or any subsequent term of the 
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7. Where, upon demand made, the Court passes an order 
that the defendant be tried at the next term or discharg- 
ed, the legal inference is, that the Court did its duty, and 
that there was at that time a Jury impannelled and qual- 
ified to try the cause. Ibid. 


8. Where, under a demand, a defendant is finally discharg- 
ed, the better practice is that the order of discharge re- 
cite, that at that term there was a Jury impannelled and 
qualified to try the cause. Ibid. 

9. Where the indictment charged the defendant with false- 
ly and fraudulently uttering one piece of base and coun- 
terfeit money, made and counterfeited to the likeness 
and similitude of /egal and current silver coin called a 
dollar, knowing the same tor be counterfeit: Held, that 
the indictment was sufficient under the provisions of the 
Penal Code; more especially as there was no objection 
in the Court below, that it was not alleged to whom the 
defendant uttered the counterfeit coin. Gentry vs. The 


See Libel, 1 to 5. 
DAMAGES. 
See Trover, 1. 
DECEIT. 
See Equity, 18 to 23. Evidence, 33. Pleading, 3. 
DECREE. 
See Equity. Legacy, 1. Promissory Notes, 7. 


DEED. 


1. An instrument may be a will in part and a deed in part. 
Robinson vs. Schly and Cooper ......0sssceecccesers 
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2. An instrument conveying negroes and their future in- 
crease, absolutely to J. S. his heirs and assigns, “ but I 
do hereby save and reserve to myself a life estate in the 
property above conveyed to said J. 8. his heirs and as- 
signs :” Held to be a deed and not a will. Ibid. 


3. A remainder in personalty may be created by deed, re- 
serving a life estate to the grantor or any one else. 


Ibid. 
4. A conveyance from M. D. M. to J. 8. his heirs and as- 
signs, of “all the cattle, horses, furniture, bank stock, 


money, &c. which she might leave or be possessed of at 
her death,” is a will and nota deed. Ibid. 


See Evidence, 8. Infant, 1, 2. 
DEFENDANT IN EXECUTION. 
See Evidence, 29. Wetness, 3. 


DEMAND FOR TRIAL. 


See Criminal Law, 6, 7, 8. 


DEPOSITIONS. 


See Interrogatories. 


DISCOVERY AT LAW. 


See Interrogatories, 2. 


DISTRIBUTION OF ESTATES. 


1. A dies leaving a wife and no children, but grand chil- 
dren living: Held, that the grand children, under our 
Statute of Distribution, take per stirpes and not per ca- 
pita. Odamet al. vs. Caruthers, adm’r.....+---+++-- 39 
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2. The “/ast or only child,” as used in the Statute of 1804, 


as amended by the Statutes of 1841 and 1843, refer to 
the only surviving child of the mother. Holder and Wife 
is io Saree aiden teats ules peas aes 


. A dies intestate, leaving a widow and one child. The 


widow married the second time and gave birth toa child 
by the second husband. A’s child dies intestate: He/d, 
that the estate of the child descended to the child by the 
second marriage, to the exclusion of the mother. did. 


DOUBTS. 


See Criminal Law, 1, 2, 3. 
> b 


DOWER. 
See Exccution, 2, 
EJECTMENT. 


i. 


There can be no special pleading in ejectment, for the 
consent rule which admits lease, entry and ouster, com- 
pels the defendant to plead only “not guilty,” or the 
Statute of Limitations. Doe ex dem. Cumming vs. But- 


. The general issue in ejectment denies the defendant’s 


possession, as well as the plaintiff’s title. Ibid. 


. Is it competent for the lessor of the plaintiff in an action 


of ejectment, to prevent a recovery by a conveyance of 
the premises to the defendant after suit brought? Har- 


PESO REO IEDM acto me oral OSI oe 


See Infant, 1, 2. 


EMINENT DOMAIN. 


See Ferries and Bridges, 3, 4. 
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EQUITY. 


1. On the trial of an Equity cause in the Superior Courts 
of this State, counsel for the complainant is entitled to 
open and conclude the argument to the Jury, where 
both parties have introduced evidence. Guerry vs. Per- 
ryunnn dd DANONE sw 5 os 6s 60 ane nee sees ee nae 


2. Courts of Equity have jurisdiction to order a new tri- 
alin a Common Law Court, afier judgment, ona prop- 
er case made; but it is a jurisdiction which should be 
exercised with great caution and circumspection. Booth 
and anather'06:. BAGINIUE «0.006646 die uswtnsweeesbwens 


3. When a decree is rendered in favor of A against B 
and C, B ina bill filed to review that decree, is entitled 
to make C a party complainant, without his authority 
and against his wishes. In such case, however, C is en- 
titled to sever. Hargraves vs. Lewis......-....+..-- 


4. Where a bill was filed to rescind a contract for the sale 
of land by the vendee, on the ground that the title is en- 
cumbered with a judgment lien, the vendee having a 
deed with covenants of warranty: Held, that the alle- 
gation that the vendor resided without the State, and 
had no property therein, was sufficient to retain the bill. 
Chak 66 01, 0h: CO i 5 5d n't ees aes eeeanewes 


5. Where the answer of the defendant plainly and dis- 
tinctly denies the facts and circumstances upon which 
the equity of the bill is based, as a general rule, the in- 
junction will be dissolved. Ibid. 


6. The holder of a promissory note, who transfers it by 
delivery, for a valuable consideration, warrants by im- 
plication, unless otherwise agreed between the parties, 
that he is the lawful holder, and has a just and valid title 
to the instrument, and a right to transfer it by delivery. 
He also warrants in like manner, that the instrument is 


genuine and not forged or fictitious, and that he has no 
knowledge of any facts which prove the instrument, if 
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originally valid, to be worthless, either by the failure of 
the maker, or by its being already paid, or otherwise to 
have become void or defunct; and any concealment of 
these facts on the part of the transferrer of the note, 
operates as a fraud onthe rights of the transferree, for 
which a Court of Equity will entertain jurisdiction to 
compel discovery and grant relief. Winter vs. Bullock, 


Where a cause is submitted to the Jury, on bill and an- 
swer and replication, and the defendant introduces no 
evidence, the defendant is entitled to the conclusion in 


the argument. Fall, adm’r,vs. Simmons et al......-- 


. Charges in a bill by a distributee against an administra- 


tor, that he had frequently called on him to account and 
pay up: Held, to be immaterial, and when denied by 


the answer, need not be proven. Tdzd. 


Where a testator, by his will, directs a sale of his real 
and personal estate, for the payment of his debts, and 
after payment thereof, the residue of his estate to be 
equally divided between his wife and children—the 
children to receive their shares as they successively at- 
tain the age of twenty-one years: Held, that the lega- 
cies of the children vested in possession on their arriy- 
ing at the age of twenty-one years respectively, and that 
the executor was liable to account therefor, notwith- 
standing there was no allegation in the bill that the debts 
had been paid, as it was charged a sufficient time had 
elapsed for that purpose, and that the sales of the testa- 
tor’s property had not been accounted for by the execu- 


tor. Womack vs. Greenwood, ex’r..........---2e0e- 


10. An administrator may be made a party to an injunc- 


tion bill, for the purpose of enjoining him from inter- 
fering with a legacy in the hands of an executor, to 
which his intestate had no title, before the expiration of 
twelve months from the date of his qualification; there 
being no claim made against him in the bill for any mat- 
ter or cause of action against his intestate in his lifetime. 


Tbid. 
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11. If A holds ademand against B and C as partners, and 
C is dead, and there are effects of the firm in the hands 
of B, the surviving partner, sufficient to pay the debt, 
and D holds property conveyed to him by C, to indem- 
nify him as surety for C ; upon the equities subsisting be- 
tween B and C, Chancery will compel A to proceed 
against the property in the hands of B, the surviving 
partuer, so as to leave the property conveyed to D to 
be applied to his remuneration as surety for C. New- 
som et al. vs. McLendon et al....-....-ceccececccee 


12. Where, by a deed of trust, the sum of $15,000 was 
raised by the voluntary contributions of certain residu- 
ary legatees, and vested in a trustee, subject to certain 
trusts, one of which was, that the sum of $5,000, and 
no more, should be appropriated for the payment of the 
debts of the cestui que trust, then owing, the said trustee 
to judge of the justness of the debts which might be 
presented for payment, and of the order and proportion 
in which the same should be paid: Held, on a bill being 
filed by the cestuz que trust, alleging that all his debts 
had been paid by the trustee, and that there remained 
in his hands the sum of $3,000 of the $5,000 placed 
there for the payment of his debts, that the cestuc que 
trust was entitled to an account from the trustee there- 


for, and to have the same invested for his benefit. Na-- 


Ee Wh FI oa kk cc Coe ia gccsacReny sae dees 


13. The failure of a guardian to make returns to the Or- 
dinary, as required by law, will cast such a suspicion 
upon the fairness of a settlement made with his ward, as 
will avoid a plea of a final receipt in bar of an account. 


Briers 00. Tiackney and Wifes « .cokccvsvicdenssanas 


14. Where the bill to enjoin a trespass, together with the 
answer responsive thereto, show a lease in the defendant 
older than the complainant’s title, the injunction will be 
dissolved upon motion, after the coming in of the answer. 


eed tes PIGweld 2. Sa Soa See oe 


15. Where an answer is responsive to a bill defined. bzd. 
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16. If the proper parties are not before the Court, and the 
Court cannot make a complete decree without affecting 
their interests, the objection may be taken at the trial, 
and the bill will be dismissed. Smith and Shorter vs. 


ULATION Gres WSS Ue a 


17. The non-joinder of a party, who might be a proper 
party, but whose absence works no prejudice to the 
rights of those who are before the Court, is not a fatal 
objection to the Court’s proceeding to a decree, and the 
bill will not be dismissed on that account at the hearing. 


Ibid. 


18. If one in treaty with another for the sale of property, 
misrepresents a material fact, stating it to be true, when, 
at the same time, he knows it to be false, and the other 
party trusts to the statement, and acts upon it, this is a 
positive fraud, for which Equity will rescind the con- 


tract. Ibid. 


19. Such a fraud may be perpetrated by acts as well as 
by words, and by any artifices designed to mislead, as 


well as by representation. did. 


20. Whether a party thus misrepresenting a fact, knows it 


to be false or not, is immaterial, for the affirmation of 


what one does not know to be true, or believe to be true, 
is equally, in morals and in law, as unjustifiable as the 
affirmation of what is known to be positively false. Itisa 
fraud, on account of which Equity will rescind the con- 
tract, and reinstate the parties in their original rights. 


Lbid. 


21. If a party thus affirming a fact, believes it to be true, 
when it is false, it is a fraud in law, for which Equity 


will rescind the contract. Ibid. 


22, And if a party innocently, by mistake, misrepresents a 
fact which is material, and to which the other party 
trusts, it is cause for rescinding the contract, because it 


operates asa surprise and an imposition upon him. Idd. 
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23. Before relief will be granted on the ground of inade- 
quacy of price, the parties must be placed im statu quo. 
And on this account the party seeking to set aside the 
contract is driven necessarily into Equity, as the remedy 
at Common Law is not adequate to the exigencies of 
the case. Robinson vs. Schly and Cooper.....-..---- 


24. Marriage Articles will be executed in favor of all per- 
sons coming within the scope of the marriage consider- 
ation, and at their instance, but not at the instance of 
mere volunteers. Merritt et al. vs. Scott and Beal, 


M16, GEii a ccc cvccvectsenstessewseeeerieusweews 


25. Those having natural claims upon the parties, such as 
the wife and offspring, and those claiming under and 
through them, alone come within the scope of the mar- 
riage consideration. Ibid. 


26. The fact that collaterals are first mentioned in the lim- 
itations of the articles, does not bring them within the 
reach and influence of the agreement. Idd. 


27. Where a Court of Equity executes articles in favor 
of persons within the scope of the marriage considera- 
tion, it will, at the same time, execute them also as to 
volunteers, it being the rule of Chancery to do nothing 
by halves. Ibid. 


28. Where, upon application to a Court of Equity, the 
Marriage Articles are executed partially, viz: in be- 
half of one of the settlers, without being executed as to 
the volunteers: Held, that upon a subsequent applica- 
tion to a Court of Equity, at the instance of the volun- 
teers, the former decree cannot be invoked in their fa- 


vor. Ibid. 


29. A complainant may amend the title of his bill so as to 
make it conform to the true character of the case made 
by it. The prayer of the bill may also be amended so 
as to enable the complainant to have such relief as the 
allegations in his bill will authorize. Dearing vs. The 
Baek Of COMM: « «<0 8 cee cngieccneneeeiues 
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30. In a bill in Equity, every material fact to which the 
plaintiff means to offer evidence, must be distinctly stat- 
ed. No facts are properly in issue unless charged in the 
bill; nor can relief be granted for matters not charged, 
although they may be apparent from other parts of the 
pleading and evidence, for the Court pronounces its de- 
cree, secundum allegata et probata. Robson, Adm’r, &c. 
ONE NE Ts ok von sie gs AK eee e Reseda eeuas 589 





31. In a bill filed by a cestuz que trust to execute a parol 
trust of lands, no evidence by parol is admissible ; nor 
can a decree be rendered in favor of the complainant, 
unless the charge of fraud is distinctly made. It cannot 
be considered as inferentially made by a statement of 
the parol agreement which declares the trust, and a 





failure to execute it. Jdid. 


32. Where R conveys to W a tract of land, in considera- 
ation that W will put upon it twenty negroes, and will, 
at his death, convey those negroes and their increase to 
M, and W enters into possession of the land: Held, that 
this is a trust of personalty, created by W, and declar- 
ed in favor of M, which a Court of Chancery will exe- 
cute in favor of M, against the representatives of W. 


Ibid. 


33. The case of Miller et al. vs. Cotten et al. reviewed and 
afhrmed. Jdzd. 


34. Where lands have been obtained by fraud in the gran- 
tee, upon a parol assurance that he would convey them, 
in a particular manner, to third persons, not parties to the 
contract, the grantor, or his heirs at law, are the prop- 
er parties to seek redress for the fraud in a Court of 


Equity. Ibid. By Lumpkin, J. 








35. Where a recovery is sought on the ground of the 
fraud of the grantee in obtaining a conveyance of lands, 
the recovery can extend only to the property so fraudu- 


ee teed 
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lently obtained and mesne profits for the use of the 
same. Ibid. By Lumpkin, J. 


36. A contract made for the sale of both real and personal 
property, which is entire, and founded on one and the 
same consideration, if void in part is void in toto. Ibid. 
By Lumpkin, J. 


37. Wherever there has been a part performance of a pa- 
rol agreement for the conveyance of lands within the 
Statute of Frauds, @ part execution of the substance of 
the agreement, acts done, unequivocally referring to 
and resulting from the agreement, and such that the 
party in whose favor the agreement was made, would 
suffer an imjury amounting to fraud by the refusal of the 
other party to execute it, a Court of Equity will, in 
such cases, decree a specific performance of the agree- 


ment. Ibid. By Warner, J. 


38. To authorize the admission of parol evidence in such 
a case, a sufficient foundation must be laid therefor in 
complainant’s bill, by making such averments as will 
constitute fraud, or from which a Court of Equity will 
presume fraud. Ibid. By Warner, J. 


39. A parol agreement to convey lands, set up by a Court 
of Equity, has equal validity with a deed, containing a 
covenant to convey; for it is a principle in Equity, that 
what is agreed to be done for a valuable consideration, 


is considered as done. Ibid. By Warner, J. 


40. Where a bill is filed for specific performance of an 
agreement, and the defendant has put it out of his power 
to perform, by a sale of the property, the Court will de- 
cree compensation by way of damages. Ibid. By 
Warner, J. 


See Administrators, &c.10. Contract, 1,2, 3. Judgment, 
2. Legacy, 1. Promissory Notes, 7. 
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ESCAPE. 


1. In an action of debt against the Sheriff, on his official 
Bond, for an escape, on mesne process, the insolvency of 
the original debtor may be given in evidence in mitiga- 
tion of damages—the injury actually sustained by the 
plaintiff, and not the specific amount of his debt, being 
the measure of damages. Crawford, Gov. &c. vs. An- 
IE ant iideKeens 444 neesuceerweneiad ex 244 


See Evidence, 5. 
ESCROW. 


See Bond, 1. 
EVIDENCE. 


1. Parol evidence is admissible in a suit by the plaintiff 
against the defendants, as joint and several makers of a 
note, to show that one was surety only to the paper— 
such fact not appearing on the face of the note itself. 
Bank of St. Marys vs. Mumford § Tyson........-.-- 44 


2. Where a note is made by A & B, and they say I pro- 
mise to pay to the order of B, it is a joint and several 
note. Suit being brought upon this note by the holder 
against B as maker: Held, that B is an original prom- 
isor, and that parol evidence is inadmissible to show 
that B signed the note as surety only; and thereby let 
him in to the benefit of the Act authorizing sureties to 
give notice to holders of notes, &c. to proceed to col- 
lect the same. By Judge Nisbet, dissenting. Ibid. 














3. The words of a witness are to be taken in their ordina- 
ry meaning; and when testifying to a fact within his 
knowledge, the evidence may go to the Jury, notwith- 







standing he fails to affirm positively that it is, or is not 
eo. Ftammech ve. BMoBiide,« « .occ os cdcacccccescecas 






4. Offers of compromise, with a view to settle or prevent 
litigation, are inadmissible; but an independent ac- 
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knowledgment of a fact, may be received, although made 
pending a treaty for the amicable adjustment of a con- 
troversy. The Mayor, Sc. vs. Howard............+-- 


5. The opinion of a witness may be given in evidence as 
to the insolvency of a party, provided it is accompanied 
by the facts upon which the opinion is founded. Craw- 
ford, Gov. §c. vs. Andrews and others ...-.-.0+--.00+++ 


6. Parol evidence is admissible to establish the fact of 
the sale of personal property and the ¢2me when it was 
made, notwithstanding the contract was reduced to wri- 


ting. But the document itself is the best evidence of . 


the terms of the agreement. Thompson vs. Mapp..... 


7. A witness who is liable to an action by the party for 
whom he is called, in case that party should not recover, 
is incompetent to testify, without a release. Ray, Adm’r. 
vs. The Justices, §c. Macon County..........+-+2++4- 


8. If the subscribing witnesses to a deed reside without the 
State, secondary evidence may be resorted to, to prove 
its execution. Harris vs. Camron.........20-eeecee- 


9. To admit secondary evidence of the contents of a pa- 
per, its existence must be proven, and its destruction or 
loss. Doe ex dem. Vaughn vs. Biggers.......---++-- 


10. When the loss of a paper is relied on, the law does 
not require positive proof of loss; but proof sufficient 
to raise a reasonable presumption. Ibid. 


11. It is the province of the Court to determine whether 
the loss is sufficiently proven to admit secondary evi- 


dence. Ibid. 


12. Before secondary evidence will be admitted, the party 
will be required to show that he has exhausted, in a rea- 
sonable degree, all the sources of information and means 
of discovery which the nature of the case suggests, and 
which were accessibleto him. Jdzd. 
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13. Where a paper has been traced into the possession of 
a person, reasonable diligence must be used to procure 
the testimony of that person, before secondary evidence 
is admissible. did. 


14. Where the person is without the jurisdiction of the 
Court, may notsecondary evidence be admitted? Query. 


Ibid. 


15. Where a Justice’s Court execution is lost, and its con- 
tents proven, and also a levy on land by the Constable, 
and areturn of the same to the Sheriff, the Court will 
presume that there was also on it the entry of ‘no per- 
sonal property to be found.” did. 


16. The general rule is, that where an officer is required 
to do an act, the omission to do which would be a culpa- 
ble neglect of duty on his part, it ought to be intended 
that he has duly performed it, unless the contrary is 
made to appear. Ibid. 


17. The rule as to the admission of secondary evidence is 
this: where there is no ground for presuming that bet- 
ter secondary evidence exists, any proof is received, 
which is admissible by the other rules of law, unless 
the objecting party can show that better evidence was 
previously known to the other party, and might have 
been produced. Ibid. 


18. Presumption of the loss of a paper may arise from 
lapse of time, which will be taken into account in de- 
termining the question of diligence in the search. Ibid. 


19. A deed to land sold by the Sheriff, under a Justice’s 
Court fi. fa., will be admitted in evidence upon proof of 
the loss of the fi. fa. the levy and sale, and proof by 
presumption, the entry of “nulla bona” by the Con- 
stable was upon it. This case distinguished from Hop- 
kins & Burch, 3 Kelly, 222. Ibid. 


20. When the answer of a witness is written without 
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punctuation, the best rule is to read it so as to make 
sense of each and every part—to connect such parts as 
will be, when joined together, susceptible ef an intelli- 
gible meaning; and if a proposition or statement be- 
comes absurd, by connection, to let it stand as an inde- 





pendent statement. dvd. 


21. It is not competent to prove insanity by thé reputation 
of the neighborhood. Foster vs. Brooks, Adm’r..-.-.-.-- 


22. As to the opinion of physicians, subseribing witness to 
wills, and other witnesses, as to the capacity of the tes- 
tator, see Wills, 2,3, 4, and Potts and others vs. House, 
wT 
Po TOPO T PTT Ee er oe ee 


23. While, as a general proposition, it is true that affirma- 
tive testimony should outweigh that which is negative, 
yet this rule of evidence does not apply, where some of 
the witnesses swear that the testator could measure 
corn, calculate interest, and transact ordinary business ; 
and others that he could not. The testimony in both 
cases is of the same character. Ibid. 


24, The testimony of relatives, as such, should not be dis- 
credited. Relationship is a circumstance from which 
the Jury may infer a bias. Ibid. 





25. Where money was paid by A to B, who said he paid it 
for C, and by his direction, He/d, that A was a compe- 
tent witness to prove to whom the money belonged, and 
by whose directions he paid it to B; and that his decla- 
rations were not admissible in evidence for that purpose, 
made at the time of such payment, in favor of his alleged 
principal. If admissible as a part of the res geste, his 
agency must first be shown. Williams vs. Kelsey § Hal- 


26. That a witness may refer to a written instrument, me- 
morandum, or to any entry in his books, to refresh or 
assist his memory, is a well-established rule of evidence ; 
and although the witness has no recollection of the fact, 
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independent of the entry in his books, but will testify as 
to his uniform practice to make his entries truly, and at 
the time of each transaction, and will further state that 
from such practice he hase doubt the entry in question 
is correct, his testimony is admissible. Jdzd. 


27. But where the witness states that certain facts seem to 
have transpired between the parties from his docket, with- 
out adding the legal sanction of the oath of the witness 
to the truth thereof, from his recollection or otherwise— 
Held, not to be admissible. did. 


28. The Cashier of the Central Bank is not a competent 
witness to prove the contents of the Books of the Bank, 
not within his own knowledge, under its charter, in 
cases where the Bank is not a party. Ibid. 


29. Under the peculiar provisions of our Statute, the de- 
fendant in execution is not a competent witness, nor can 
his declarations be given in evidence in favor of the 
claimant. did. 


30. In an action of trover to recover a negro, by the ad- 
ministrator with the will annexed, the will is not compe- 
tent evidence to show ¢z¢/e in the testator at the time 
of his death, by his declarations therein, that he had 
loaned the negro to his son, through whom the defend- 
ants claimed, and who had had possession of the slave 
twelve months before the testator died. Echols §& Wife 

(00 DONE 6 aces e iatweesewes eT Per Ee OT eT 


31. A executed his bond to B, conditioned to make him a 
title to a tract of land therein described, whenever the 
litigation then pending respecting it should terminate. 
B brought suit on the bond, alleging a forfeiture thereof, 
in which there was a verdict and judgment for the de- 
fendant, upon the “general issue.” Held, that the for- 
mer recovery was no bar to another action, and that pa- 
rol evidence was admissible to show that, on the first 
trial, no other issue was submitted to the Jury, save only 
the fact as to the pendency of the litigation referred to 
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in the bond, and that the testimony was restricted exclu- 
sively to that point. Hzzell vs. Maltbie § Winn, 
PEGS 6s SS ho Bra inetd aS IS 


32. In order to prove the advertisement of a Sheriff’s sale 
in one of the public gazettes of this State, as required 
by law, the production of the newspaper in which the 
advertisement was published, is the best evidence; but 
if that cannot be done, in the exercise of ordinary dili- 
gence, then a copy taken from the paper of file, in the 
publisher’s office, verified by the oath of the publisher, 
is admissible. Schley vs. Lyon and another, Trustees... 


33. In an action for fraud and deceit in the sale of a slave, 
the bill of sale, although not described in the declara- 
tion, is admissible to prove the sale. Dye vs. Wall...-. 


See Bond, 2. Claim, 1 to5. Criminal Law, 1, 2,3. Es- 
cape, 1. Interrogatories. Libel, 1, 2, 4, 5. New Trial, 
2, 3,4. Practice Superior Court, 7,8. Promissory Note, 
1,7. Set-Of, 3. Statute of Frauds, 1. Surety, 3. 


EXECUTION. 


1. An execution issued upon an order absolute against the 
Sheriff, is irregular and void—the proper remedy being 
an attachment. The sureties on his bond are not, how- 
ever, discharged on that account; their liability being 
for the official default of their principal, which is estab- 
lished by the judgment on the rule. Towns, Gov. &c. 
va. Eiidhs and GU. 6. ois dike vadennteaees 


2. The possession of land by the tenant in dower, or as 
the co-distributee of an estate, is such an interest as may 
be seized and sold under execution. Pitts vs. Hen- 
Rsk 6 ce rd eisai seater 


3. A growing crop of corn, after it is laid by, and before 
maturity, passes to the purchaser of the land. Ibid. 


4. Where an execution has been levied on property claim- 
VOL. VI. 83 
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ed by athird person, and the claimant seeks to show 
that the judgment has been satisfied, he must prove that 
the payment was made to the plaintiff, or the person 
holding legal control under him. Robinson vs. Schly & 
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5. An assignment of a fi. fa. should be in writing, in order 
to vest the legal title in the assignee; and if transferred 
by delivery merely, the assignee takes an equitable in 
terest, and may use the name of the plaintiff for the pur- 
pose of enforcing his rights. Idzd. 

See Judgment, 4, 5,6,9,16. Legacy, 1. 

EXECUTORS. 
See Administrators, &c. 
EXECUTORY CONTRACT. 
See Statute of Frauds, 3, 4, 5. 


EXECUTORY TRUST. 


See Trust and Trustee, 1. 





FERRIES AND BRIDGES. 1 
1. The right to receive toll for the transportation of tra- 
velers and others across a river or a public highway, is 
at Common Law, a franchise of the Crown. In this 
State it belongs to the people collectively. Young vs. 
Te ee Oey ee Re ee Peace 130 


2. The owner of land on the banks of a river has not, as 
a matter of right, and merely because he is owner, 
the privilege of keeping a public ferry. His right to do 
so can only arise by grant, actual or implied. did. 


3. The State has a right to erect bridges whenever and 
wherever the Legislature may deem them necessary 
for the convenience of the public. Ibid. 














4, 





INDEX. 


The right of eminent domain, by which the State may 
take private property for public purposes, when the ne- 
cessities of the country require it, is an inherent right of 
this, as of every other Government. Ibid. 


. The State may construct public works, such as roads 


and bridges, by taxation, or the personal labor of its 
citizens, or through the instrumentality of individuals 
or corporations. Ibid. 


. A bridge may be established, and a keeper appointed, 


without any regard to the ownership of the soil, should 
the Legislature so direct. Ibid. 


. The franchise or right to keep ferries and bridges, 


should, if practicable and consistent with the public 
welfare, be conferred on the owners of the soil, rather 
than on strangers. Ibid. 


KORMER RECOVERY. 


See Evidence, 31. 


FORTHCOMING BOND. 


See Bond, 3. 


3. 


3. 


FRAUD. 


Possession remaining with the vendor, is prima facie 
evidence of fraud; and the rule is the same with rela- 
tion to voluntary conveyances, or conveyances for a val- 
uable consideration. Fleming vs. Townsend..... osee 


. Purchasers are not within the terms of 13th Eliz., nor 


is personalty within the terms of 27th Eliz ; but purcha- 
sers fall within the spirit of 13th Eliz., and personalty 
within the spirit of 27¢2 Eliz. Ibid. 


Upon Common Law principles, a voluntary convey- 
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ance is void against a subsequent bona fide purchaser, 
without notice. Ibid. 





4. Possession remaining with the mortgagor after a sale 
by the Sheriff, under the mortgage, and purchase by the 
mortgagee, is a badge of fraud as against other judg- 
ment creditors. Weélliams vs. Kelsey §; Halsted....... 365 


See Contract, 1, 2. Equity, 6, 18 to 23, 30 t0 40. Judg- 
ment, 12. Mortgagor and Mortgagee, 1, 2, 3. 


FRAUDS. 


See Statute of Frauds. 





FREE PERSONS OF COLOR. 
See Slaves, &c. 
GARNISHMENT. 
See Attorney, 1. Judgment, 10. 


GRAND CHILDREN. 
See Distribution, 1. 


GRANT. 
See Ferries and Bridges. Limitation of Actions, 4, 5. 
GROWING CROPS. 
See Ezecution, 3. 
GUARANTY. 
See Set-Of,, 2, 3. 
GUARDIAN’S BOND. 


See Adm’rs, &c. 2, 3, 4, 11, 12. 
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GUARDIAN’S RETURNS. 
See Adm’rs, §c. 10. 


GUARDIAN AND WARD. 
See Adm’rs, Exec’rs, &c. 


“ HEALTHY.” 
See Slaves, §c. 2. Warranty, 1. 


HIRE AND HIRER. 


See Bailment, 1 to 3. 
HUSBAND AND WIFE. 


1. Cohabitation and joint use of goods purchased by the 
wife during coverture, is strong presumptive evidence 
of the assent of the husband, and of the agency of the 
wife, in the purchase; which, however, may be repelled 
by proof that the credit was, in fact, given to the wife. 
Connaed 06: CEE 5 0 oc che dane ewne py paneeis 14 


2. Asells goods to the wife of B, and takes her note for 
the amount—she having a separate estate—and gives 
her a receipt for the bill. The husband and wife are 
living together, and the goods go into their joint use and 
occupation ; Held, that the credit was given to the wife, 
and the husband is not liable, in a suit by the creditor, for 
the price of the goods. Ibid. 


3. In such a case, a parol promise by the husband to pay 
the debt, is void under the Statute of Frauds, because 
it is a promise to answer for the debt of another, and 
ought to be in writing. dvd. 


IMPLIED WARRANTY. 


See Promissory Notes, 8. 
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INADEQUACY OF PRICE. 
See Contract, 1, 2,3. Equity, 23. 
INDICTMENT. 
See Criminal Law, 9. 


INDORSER. 


See Bankrupt Law, 2. 
INFANT. 


1. If adeed of bargain and sale be executed by an infant, 
it may be avoided by another deed of bargain and sale, 
made toa third person, without entry by the infant, when 
he arrives at age, in case the land continue in possession 
of the infant, or be vacant or uncultivated. Harris vs. 
Camron and another........-+++2¢ icedewate tees 382 


2: If, when the second deed be executed, the lands be hold- 
en adversely to the infant, it seems that the second deed 
will not amount to a revocation of the first conveyance. 
Ibid. 


See Promissory Notes, 5. 
INFERIOR COURT. 


1. Have no authority to grant new trials in Georgia. 
Booth & Ranes ve. Stamper... . 00 scccesevcccescoces 172 


INJUNCTION. 
See Equity. 
INSANITY. 


See Evidence, 21. Wiils, 2 to 12. 
































INDEX. 
INSOLVENCY. 
See Escape, 1. Evidence, 5. 
INTEREST. 
See Administrator, &c. 8. Judgments, 3. Usury, 2. 
INTERPRETER. 


See Wills, 5, 6. 
INTERROGATORIES. 


1. The depositions of a witness, taken on the ground of 
non-residence, cannot be read on the trial, if the witness 
has notoriously resided within the county where the 
cause is pending for some time previously; and his at- 
tendance can be coerced by subpeena. Hammock vs. 


BNNs 6s os v eed cetiiwadwntans tte 


2. Under the Act of 1847, to compel discovery at Com- 
mon Law, the party to whom interrogatories are pro- 
pounded, must make just such answers as he would be 
required to do ona bill of discovery. Thompson vs. 
FOR vawennnvatsns vets TTT TTT 


3. Where the answers of a witness are written without 
punctuation, the best rule is to read it so as to make 
sense of each and every part. Doe ex dem. Vaughn vs 


pe eee errr eer Tet Tre ris 


4, Where a witness is examined by commission, the party 
cross-examining may withdraw his cross-questions if he 
chooses, the other party having the liberty to read them 
at his option. Waélliams vs. Kelsey and Halsted....... 


See Practice Superior Court, 7, 8. 


JAILER’S FEES. 


See Attachment, 1. 
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64 INDEX. 
JUDGMENTS. 


. Are binding and conclusive between parties and privies 
until reversed or set aside, and cannot be collaterally 
questioned by third persons, except on the ground of 
fraud and collusion in their procurement. Hammock vs. 


ICT LST SEES Ee EI ra CPR EEOC E aac e EL a SE 


. Creditors and bona fide purchasers may attack a judg- 
ment for fraud whenever it interferes with their rights, 


either at Law or in Equity. did. 


The Act of 1814, requiring the amount of principal and 
interest to be stated separately in judgments, applies to 
suits on promissory notes and other special coutracts 
bearing interest, and not to cases where the recovery is 
indamages. Ray, Adm’r, et al.vs. The Justices, §c. Ma- 


"Cy See est gE E are Mero PR ae mPa eee Paere eee A A aT a ea 


The levy of an execution on personal property is a sat- 
isfaction of a judgment, so far as to throw upon the plain- 
uff the burden of proving either that it was insufficient, 
or that its proceeds were applied to the extinguishment 
of prior liens, or that it was otherwise unproductive, and 
made so without fault in the plaintiff or the levying offi- 


COE. TERRE: TECEON os 55 ns 5K ERS , 


. A levy upon personalty sufficient to pay the debt, which 
is dismissed by the plaintiff with the consent of the defend- 
ant, extinguishes the judgment, so far as third persons 
may be affected by it. Ibid. 


Payment of a joint debt by one of two defendants, 
against whom several judgments have been rendered, ex- 
tinguishes both judgments. did. 


. A levy upon real estate is not prima facie evidence of 
satisfaction, and although unaccounted for, does not ex- 
tinguish the judgment. Deloach § Wilcoxson vs. My- 
TL Ae oe ee RTE EOS Se, 8 Sy ayaa et ae ee 
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8. The assignment of ajudgment should be in writing, and 
iftransferred hy delivery merely, the assignee takes an 
equitable interest, and may use the name of the plaintiff 
for the purpose of enforcing his rights. Robinson vs. 


Bekly & Cees 66 os cewecsns teens eteeesieeees 515 


9. A judgment has no lien on promissory notes in the 
hands of the defendant; nor are choses in action liable to 
be seized and scid under execution, unless made so spe- 
cially by Statute. McGehee vs. Cherry.......-.....- 550 


10. A defendant in fi. fa. has the right to transfer promis- 
sory notes in his possession to other than judgment cred- 
itors, in satisfaction of their claim. Jézd. 
See Claim, 5. Execution. 
JUROR. 
1. The speaking of a juror, after being charged with the 
case, with persons not members of the Jury, about the 
evidence, and expressing his opinion as to the rights of 
one of the pariies: Held to be a serious indiscretion, 
worthy of judicial censure. Foster vs. Brooks, adm’r. . 287 


JURY. 


See Criminal Law, 4, 5. Limitation of Actions, 8. Prac- 
tice Superior Ct. 5, 6. 


JUSTICES’ COURT FI. FA. 
See Evidence, 15, 16, 17, 19. 
KELLY, JAMES M. 
Report and Resolutions on his death, 115. 
LAND. 


See Lease, 2. Equtty, 30 t0 40. Execution, 2, 3. 
VOL. VI. 84 
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“ LAST CHILD.” 


See Distribution of Estates, 2, 3. 










LEASE. 


1, A lease for a term of years being a chattel, may be 
made to commence im futuro. Field vs. Howell..... 423 







. Where one buys land at Sheriff’s sale, upon which 





there is a lease from the defendant in execution older 





than the judgment ; and at the time of the sale, the les- 





see has not entered into possession, he buys it subject to 






the right of entry and user under the lease. Ibid. 







LEGACY. 





1. Where a decree was obtained in favor of legatees 





against the executors of the testator’s will, for their leg- 





acies under it, and the executors have admitted assets 





in their hands sufficient to pay them: Held, that prop- 





erty which had been distributed to another legatee, un- 





der the will, with the assent of the executors, could not 






be first seized and _ sold, in satisfaction of such 





decree against the executors alone, when it did not ap- 





pear there was any deficiency of assets, to pay all the 






legacies, and the legatee whose property was taken was 






no party to the decree ; notwithstanding it was declar- 





ed by the decree, that it should be a lien upon, and 





bind the whole estate of the testator. The estate of the 





testator in the hands of the executors is first liable for the 






satisfaction of the decree, before such portion of it as had 





been distributed to legatees who were not parties to the 






decree, and who had been in the possession of it for se- 






veral years, with the assent of the executors. Scran- 







ton et al. vs. Demere et al... .cececsscecces mere ete tee 92 


LEGISLATURE. 







See Corporation, 2, 3. 

















INDEX. 


LEVY. 
See Judgment 4, 5. 
LIBEL. 


1. In an indictment for a libel placed in a situation where 
it might have been seen and read, Hed, that it is unne- 
cessary to aver or prove that it was seen or read. Giles 
90 Fe Ts 6 ik cennanss dae 

2. If a libel import defamation on its face of a particular 
person, it is unnecessary to insert inuendoes in the in- 


dictment. Ibid. 


3. It is libellous to charge a person with being a drunkard, 


~ 


a cuckold, andatory. bid. 


4. A person who appears to have written a libel, which is 
afterwards published, will be considered as the maker 
of it, unless he show another to be the author of it, or 


prove the act to be innocent of itself. Ibid. 


5. If a libel appears in a man’s handwriting, and no other 
author is known, it turnsthe proof upon him; and if he 
cannot produce the composer, he is presumed by law to 


be the man. Ibid. 


LIEN. 


See Administrators, &c.6. Promissory Notes,2. Steamboats, 
1 to 7. 


LIMITATION OF ACTIONS. 


1. An acknowledgment or promise to take a case out of 
the Statute of Limitations, must specify and plainly re- 
fer to the particular debt, or demand, or cause of action 
which is sought to be revived. Martin, Adm’z, vs. 


Broa Behe ooo occccd waenenseless le ae 
b] 


2. Where there is any dispute as to the facts which 
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go to prove the making of a new promise, there (wheth- 
er a sufficient acknowledgment or promise has been 
made to take the case out of the Statute) is a mixed 
question of law and fact to be passed upon by the Jury; 
but where the facts are undisputed, it is for the Court 
to determine whether they take the case out of the Stat- 
ute or not. did. 


A promise to pay a debt barred by the Statute, consti- 
tutes a new cause of action, which a party seeking to 
avail himself of, must declare upon, in the words in 
which it was made, or according to its lega! effect. The 
old debt is regarded as the consideration which supports 
the promise; and in declaring, must be sect out as the 


inducement to it. Ibzd. 


The Statute of Limitations does not run in favor of a 
tenant in possession of land, while the title tuereto is in 
the State. Smead and Savage vs. Doe ex dem. Williams, 


2 LOE EE oA Pe EERE eRe te eee ERP ES ee ee 


Under the Statute of 1767, the plaintiff in ejectment 
has seven years to institute his action for the recovery 
of the possession of land, from the time his title or cause 
of action accrued. Held, that the cause of action does 
not accrue until the land is granted him by the State. 


Thid. 


The Statute of Limitations does not commence to run 
against the estate of a deceased testator, until probute of 
the will and qualification of the legal representative of 
such estate. Garland vs. Milling, Ea’r...........- = 


Where a father Joans a negro to his son and delivers 
possession thereof; and the son sets up an adsolute claim 
to the slave, and offers to sell him as his own property, of 
which the father had zotice, the possession of the son 
becomes adverse, and the Statute of Limitations begins 
torun. Echols and wife vs. Barrett.........-..0..4.- 


It is the province of the Court to determine what is in 
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Ww . 3c€ ag will take = t tote 
aw, § se a: S 

law, such a promise as will take a case out of the Stat 
ute of Limitations; but it is for the Jury to find what 
promise is in fact made. Love vs. Hackett, Adm’r. and 


CERES cobs co is Sears ee ety Pete 


A,a joint maker and surety on a note, promised the 
holder, that if he would not sue on it untila bill to mar- 
shal the assets of the principal, who was dead, was de- 
termined, and the amount allowed upon the note by the 
decree was paid, he would pay the balance then due on 
the note. He/d, that upon the fulfilling of the condi- 
tions, the promise became an absolute promise to pay, 
and would be a sufficient reply to a plea by A, on a suit 
against him on the note, of the Statute of Limitations. 
Held, farther—‘hat it was incumbent on the plaintiff to 
show that the conditions were fulfilled, but that it was 
not necessary for him to prove that they were fulfilled 
before the institution of the suit; it being sufficient to 
show they were fulfilled before the trial. did. 


10. It is now settled that the acknowledgment, in order to 


bar the Statute of Limitations, must contain a promise 
to pay, either express or implied; and that an implied 
promise is created from an acknowledgment of a pre- 
sent subsisting debt. Brewer and another, Ex’rs vs. 


RCBORs bins bo ha ee nies See 


See Usury, 1. 


LOST PAPERS. 


See Evidence, 9 to 19. 


MANUMISSION. 


See Wills, 15, 16. 


MARRIAGE ARTICLES. 


See Equity, 24 to 28. 
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MISREPRESENTATION. 





See Equity, 18 to 22. 


MORTGAGE. 


See Adm’rs, §c. 5, 6. 
MORTGAGOR AND MORTGAGEE. 


1, Where a creditor, who is the mortgagee, forecloses his 
mortgage, and purchases the mortgaged property at 


Sheriff’s sale under it, and suffers the mortgagor to re- 


tain possession after the sale, such possession is a badge 


of fraud as against other judgment creditors. Wil- 
liams vs. Kelsey & HHalsted........-- ph ln bi -- 365 
2. Where property is levied on by a judgment creditor, 


and claimed by a purchaser under a sale made in pursu- 
ance of a judgment of foreclosure of a mortgage under 
our Statute; Held, that such judgement of foreclosure 
was prima facie evidence of indebtedness by the mort- 
gagor to the mortgagee ; and that the burden of show- 


ing a want of consideration for the mortgage, rests upon 





the plaintiff in execution, and not the claimant. did. 


3. Whether the consideration for which a mortgage is al- 

leged to have been executed, is bona fide, or merely col- 
orable to defraud creditors, or so inadequate as to con- 
stitute a badge of fraud, is a question of fact, which 
should be left to the Jury upon the whole evidence in 
the case, without any restriction on the part of the Court, 
as to the necessity of proving a// the items of indebted- 
ness alleged to have been the consideration of such mort- 


gage. Ibid. 


NEGRO INTERPRETER. 
See Wills, 5, 6. 
NEWLY DISCOVERED EVIDENCE. 


See New Trial, 3, 4. 























INDEX. 


NEW PROMISE. 


See Limitation of Actions, 3. 


3. 


9 


oe 


NEW TRIAL. 


If the finding of the Jury is in conformity with the 
charge of the Court, and no complaint is made of the 
charge, the refusal to set aside the verdict and erant a 
new trial will not be reversed, although the law may 
not have been properly submitted, the corrective Court 
being satisfied with the verdict. The Mayor, &c. vs. 


PROB ONM io Di oD Pern lithe pe ae ar 


A verdict will not be set aside, and a new trial granted, 
where the case has been fairly submitted on its merits, 
and no rule of law violated, nor manifest injustice done, 
although there may appear to have been a preponderance 
of evidence against the verdict ; especially if the Judge 
who tried the case is satisfied with the finding. Giles 


08, The Slates «oss ose=< bi ne) 4 ee ey eee ee ahr 


A new trial will not be granted on the ground of newly 
discovered evidence, unless it be competent and materi- 
al to the issue, and would probably produce a different 
result if offered, especially where it is merely cumula- 
tive, and incorroboration of testimony offered on the for- 


mer trial. Jdid. 


Where the party comes to the knowledge of newly dis- 
covered evidence through, the information of others, the 
affidavit of the informant should be produced. Ibid. 


The Inferior Court have no authority to grant new tri- 


als in Georgia. Booth and Raines vs. Stamper... .-- ‘ 


As a general rule, the Supreme Court will always more 
readily control the discretion of the Court below, in re- 
fusing a new trial than in-granting it, for the reason that 
a refusal to grant a new trial operates as a final adjudi- 
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cation of the rights of the parties. Oliver vs. Pace and 


oF 
ESTE BUR ce CN fle! oy Ip AN Oh ye Oh aee game aye rak ave akere tate ere : 


7. Where one of the defendants was a dona fide holder of a 
promissory note and there was no evidence to impeach 
the consideration in his hands, the amount of which was 
not allowed by the Jury: Held, that the discretion of the 
Court below in grantiug a new trial to the defendants, 


was properly exercised. Ibid. 


8. Where the Court below fairly submits the facts in the 
case to the consideration of the Jury, and there is no er- 
ror in law in the charge of the Court, this Court will not 
disturb the verdict of the Jury. Garland vs. Milling, 


REDO men sove he ovare ie foie eral olalale Mycis eicints Olapoters meee sietelicieieai 


9. A verdict manifestly in accordance with the weight of 
the evidence and the justice of the case, will not be dis- 
turbed on account of the misdirection of the Judge; 
but where material testimony has been excluded, erro- 


neous instructions given by the Judge, and the proof 


misstated in summing up the evidence, a new trial will 
be grammed. Potts ve. Honest, Ba 6. ..cscavescaseccas 


See Charge of the Court, 1,2, 3. Criminal Law, 5. Equi- 
ty, 2. Juror, 1. 


NON COMPOS. 
See Wills, 9, 10, 11, 12. 
NON RESIDENCE. 
See Equity, 4. 
NOTICE. 
1. To sustain a voluntary conveyance against a subsequent 
bona fide purchaser for valuable consideration, the notice 


must be actual; and the registration of the convey- 
ance is not such notice as will deeprive him of the bene- 
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fit of the Statute 27th Elizabeth. Fleming vs. Town- 
PS EPC EET EL PEST eT TT OE TTC Ce 103 


See Bond, 3. Promissory Notes, 6,7. 
‘NOTICE TO SUE. 
See Surety, 1, 2, 3. 


NUISANCE. 


See Savannah, 1. 
OATH. 


See Administrators, &c. 13. 


PAROL EVIDENCE. 


1. Parol evidence is inadmissible to prove the considera- 
tion of a written promise to answer for the debt of ano- 
ther. The consideration, under the Statute of Frauds, 
should be in writing. Henderson vs. Johnson.......-- 390 


See Evidence, passim. Promissory Notes,1. Surety, 3. 
Wills, 15, 16. 


PAROL TRUST. 
See Equity, 30 to 40. 
PARTIES. 


1. Where letters testamentary were revoked under the 
Act of 1834, on account of the birth of a posthumous 
child, and an intestacy declared, neither by the Com- 
mon or Statute Law of England, nor the Acts of our 
own Legislature, can the newly appointed administra- 
tor be made a party defendant to a suit pending against 
the removed executor. Martin, Adm’z, vs. Broach, 
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2. A party may use the name of another person as plain- 
tiff in a suit, without his authority or consent, upon in- 
demnifying him for costs, if the use of such person’s 
name is necessary to the assertion of his legal rights. 
ee | eee ee eee ee ere 
















See Equity, 3,10,16,17, 34. Trust and Trustee, 2. 






PARTNERS. 


See Equity, 11. 






PERSONAL PROPERTY. 






See Vendor and Purchaser, 1 to 4. 







PHYSICIANS. 







See Wills, 2. 






PLEADING. 











1. A count in trover, in the usual form, is not demurrable. 
The Statute of 1847, prescribing a form of declaration 
to recover personal property, is permissive only, and not 

compulsory. The Mayor, &c. Columbus vs. Howard... 








. Where an action on a Sheriff’s bond is brought for the 
purpose of recovering a sum of money found to be due 
to two jointly, on an order absolute against the Sheriff, 
it is no objection to the sufficiency of the breaches as- 
signed, that the declaration does not state the amount of 
the interest of each inthatsum. Towns, Gov. vs. Hicks 


itl EGR os 5 Ne wil Ree Se SS 











. In the sale of a slave, where there is a contract of war- 
ranty, the purchaser may consider the contract as a nul- 
lity, and bring his action on the case for deceit; and in 
such action it is not necessary that he should set forth 
the contract. Dye us. Wall. . 00s sccccesscscacs cee 

















INDEX. 


See Appeal, 2, 3. Ejectment, 1, 2. Equity, 8. Limita- 


tion of Actions, 3. Process,1. Steamboats, &c. 1 to 7. 
Tenants in Common, 1 to 4. 


POLICE REGULATIONS. 


See Savannah, 1. 


POLLING JURY. 


See Practice Superior Court, 5, 6. 


POSSESSION. 


See Execution, 2. Lease, 1, 2. Vendor and Purchaser, 1, 5. 


3 


rs) 


On 


PRACTICE SUPERIOR COURT. 


This Court will not interfere with the established prac- 
tice of the Circuit Courts of Georgia, in relation to the 
alternative form of the verdict in trover. Foster vs. 
Det: MNT i 66 hwiicssckcievadiaamaaen 


. On an appeal from an order of the Court of Ordinary, 


establishing a will, the burden of proof as to the capa- 
city of the testator, rests upon the party claiming under 
the will; and the propounder must go forward on the 
trial, and is entitled to open and close the argument. 
Pate tt, Ty: BIO Fo 5. a 0 0 02 eRe KESCRONS 


. A retrazit is a voluntary renunciation by the plaintiff, in 


open Court, of his suit; and a judgment thereon is a 
complete bar to a subsequent action for the same cause. 
Justices, §c. vs. Selman and others...-.--++-+eeeceee0 


. A dismission of a suit does not, in this State, amount to 


a retrazit, and is no bar to a future suit for the same 
cause of action. Ibid. 


. It is not the right of the parties to poll the Jury in civil 
causes; but it is discretionary with the Court to allow 
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them to be polled or not. Smith and Shorter vs. Mitch- 


6. The dispersion of the Jury after the verdict is handed 
in to the Clerk, and before it is received by the Court: 
Held to be a good reason for a refusal to permit the Ju- 


ry to be polled. did. 


7. Ona motion to arrest the reading of depositions of an 
agent, on the ground that his authority was in writing : 
Held, that this is a fact for the finding of the Court, 
which the Supreme Court will not interfere with, except 
in a clear, strong case. Crenshaw vs. Jackson 

8. Such a motion is irregular, and the better practice is, 

for the reading to proceed; and upon proof a 

that the testimony is illegal, to move its withdrawal from 

the Jury. Jed. 


J 
fterwards, 


See Criminal Law, 8. Equity,1, 7, 8,16,17. Execution, 
1. Interrogatories,4. Process, 1. 


PRACTICE SUPREME COURT. 


1. If the bill of exceptions bears date previous to the 
trial of the cause, and there is nothing in the record by 
which it may be amended, the writ of error must be 
dismissed. Perry and Peck vs. Higgs 


2. If thirty-five days intervene between the signing the 
bill of exceptions, and the suing out and serving the 
writ of error, citation and notice, the writ of error will 
be dismissed. Ibid. 


3. Where the bill of exceptions is signed and certified only 
eight days before the session of the Supreme Court for 
that judicial district, the writ of error should be made 
returnable to the next succeeding term for that district, 
such being the first term within the meaning of the 
amended Constitution. Chapman vs. Stiles.........-.- 113 
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4. If no assignment of errors is filed as required by the 
rule, the writ of error will be dismissed. Goneke et al. 
vs. Garrett 


. A writ of error will not be dismissed because the same 
cause has been previously before the Supreme Court, 
where the error assigned is different, and the objection 
notraised or pleaded in the Court below. Hargraves vs. 


BBs. 3 he Sel 


. If the Clerk of the Circuit Court fails to make out a 
complete transcript of the record within ten days from 
the filing of the original notice, with entry of service 
thereon, the writ of error will be dismissed. Leak vs. 


McDowell 


. Writ of error dismissed: lst. Because notice of the 
signing and certifying of the bill of exceptions was not 
filed in the Clerk’s office of the Court below. 2d. Be- 
cause the Clerk of the Court below did not certify and 
send up to this Court, a transcript of the record and the 
bill of exceptions, within the time prescribed by law, 
and the 3lst rule of this Court. Duke, Adm’r, vs. 
Trippe 


. Notice of the jiling of a bill of exceptions is not suffi- 
cient. It must be notice of the signing and certifying. 


Arnold vs. Wells and wife 


9. The Clerk must certify and send up the record within 
time, and his certificate must show that fact. Ibid. 


10. The Court will not amend a writ of error, by striking 
out one party and inserting another. Ibid. 


11. The errors complained of below, must be specified in 
the bill of exceptions. Weathers vs. Doster 


12. If no notice of the signing and certifying of the bill of 
exceptions is served on the opposite party, and filed as 
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the law directs, the writ of error will be dismissed. 
ee eer 452 


13. The assignment of errors cannot enlarge the bill of ex- 
ceptions, but must be supported by it. Smith and 
SOOT LEN is PIAGET oo a2 = aio no aie Siero oislaseiw Owe eee 458 


14. The notice of the signing of the bill of exceptions 
must be signed by the party or his counsel. Ibid. 


15. It must afirmatively appear, either by the certificate 
of the presiding Judge, or the transcript of the record, 
that the bill of exceptions was signed and certified with- 
in thirty days from the adjournment of the term in 
which the cause was heard. Cloudis vs. The Bank of 
Tennessee, 481. Russell and another vs. March and 
NN 6 Lecencghlaenennevedendawerieleradabeees 491 


16. It must appear that the bill of exceptions was filed in 
the Clerk’s office of the Court below. Ibid. 


17. The fact must appear affirmatively, that the bill of ex- 
ceptions was signed within the time prescribed by the 
Statute. Justices, Sc. vs. Barrington...........-.20- 


Qn 
=~ 
(9 6) 


18. The writ of error will not be dismissed because the re- 
cord does not show that the costs in the Court below 
have been paid. Brewer and another, Hz’rs, vs. Brewer, 587 


See Writ of Error, 1. 
PRESUMPTIONS. 
See Evidence, 15 to 19. 
PRINCIPAL AND AGENT. 


See Appeal,1. Evidence, 25. Practice Superior Court, 
7,8. Promissory Notes,3. Surety, 1. 
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PROCESS. 


1. Process taken out more than twenty days before the 
next ensuing term of the Court to which it is made re- 
turnable, and not returned to such next ensuing term, 
but altered and made returnable to another term, to be 
held after the one to which it was first made returnable, 
7s void under the provisions of the Judiciary Act of 
1799. Bank of St. Marys vs. Mumford and Tyson... . 


PROMISSORY NOTES. 


1. An inquiry can be made into the consideration of a pro- 
missory note, whenever the proper administration of 
justice requires it. Butts vs. Cuthbertson et al.....-.. 


2. Whenever a Statute gives a summary remedy for ser- 
vices rendered, the taking of a promissory note does 
not waive the Statutory lien. Id. 


3. A promissory note given by an agent, will bind the cor- 
poration, provided he acts within the sphere of his pow- 
ers, or the act was subsequently ratified. Ibid. 


4. If A gives his promissory note to B, in liquidation of 
the book debt of C: it does not of itself destroy the ac- 
count; nor is it, without other proof, such a payment 
that the original debt cannot be resorted to. Ibid. 


5. A note given by an infant for necessaries, is valid. Per 


Lumpkin, J. Ibid. 


6. The assignee of a promissory note not negotiable, takes 
it subject to all the equities which existed between the 
assignor and maker thereof, at the time of the assign- 
ment, and all equities which may attach in favor of the 
maker before notice of the assignment. Gruerry vs. 


PCrrYMAR. coc ccccccccccccccecsccvecscsweceseees 


7. Where, by a decree of a Court of Equity, a specific 
sum of money was decreed to be due to the maker of 
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an unnegotiable promissory note, by the payee thereof: 
Held, that such decree could not be impeached by ex- 
trinsic evidence, so as to impair or defeat the equitable 
right of such maker, to set off such decree for the full 
amount thereof, against such note in the hands of an as- 
signee for a valuable consideration, but who had never 
given any notice to the maker of the note, of such as- 
signment. Ibid. 


is.) 


. The holder of a promissory note who transfers it by de- 
livery, by implication warrants that he is holder, and has 
a valid title ; also, that the instrument is genuine, and that 
he has xo knowledge of any facts which prove the instru- 
ment, if originally valid, to be worthless, either by the 
failure of the maker, or by payment, or otherwise void 


or defunct. Whonter vs. Bullock .......cccceccccccee 230 


See Equity, 6. Judgment, 9, 10. Set-Off, 2,3.  Sure- 
ty, 1, 2, 3. 


PURCHASER. 


See Judgment, 1, 2. Vendor and Purchaser, 1 to 4. 


RECEIPT. 
See Admr’s, &c. 10. 
RECORD. 
See Notice, 1. Wiils, 1. : 
REMAINDER. 


1, May be created in personalty by deed, reserving a life 
estate to the grantor or any one else. Robinson vs. 


On 
— 
Nn 


PO CHORE 6b riaas ceddewccan ewer eenenees 
RESCISSION OF CONTRACT. 


See Equity, 18 to 23. 
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RETRAXIT. 
See Practice, 3, 4. 
RETURNS TO COURT OF ORDINARY. 
See Adm’rs, &c. 10. 


REVIEW, BILL OF. 


f 


e Lquity, 3. 
* 


RICE. 


See Savannah, 1. 


RIVERS. 

1. There are three kinds of rivers. 1. Such as are wholly 
and absolutely private property. 2. Such as are pri- 
vate property, subject to the servitude of the publi¢ in- 
terest by a passage upon them. 3. Rivers where the 
tide ebbs and flows, which are called arms of the sea. 
Foie h TNs io oso es cies nessetonsneees 130 

See Ferries and Bridges, 1 to 7. 

ROADS. 

See Ferries and Bridges. 

RULE ABSOLUTE AGAINST SHERIFF. 

See Execution, 1. Sheriff’s Bond, 1, 2. 

SATISFACTION. 
See Judgment, 4,5,6, 7. Promissory Notes, 4. 


SAVANNAH. 


1. The City Council of Savannah, under authority of an 
Act of the Legislature, passed two several Ordinances 


VOL. VI. 86 
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prohibiting the cultivation of rice within the corporate 
limits, and providing for the destruction of growing 
crops: Held, that these ordinances were good and va- 
lid, and binding upon the inhabitants as police regula- 
tions, and that the City Council had power and authority 
to judge of, and declare the planting of rice within the 
corporate limits, to be injurious to the health of the 
City, and a public nuisance, and to abate the same. 


Cel. ae I NS soi ha ean S eine tows eK 


SCPRE FACIAS. 


See Appeal, 2, 3. 


SECONDARY EVIDENCE. 


See Evidence, 8,9 to 19. 


. SECURITY. 


See Surety. 


SECURITY ON APPEAL. 


See Appeal, 2, 3. 


A 


vw 


SET-OFF. 


A debt, to come within the law of set-off, must be a 
money demand of a liquidated nature, and for which én- 
debitatus assumpsit, or some other action, ex contractu, 
will lie. A right of action for breach of warranty is 


not such a debt. Crenshaw vs. Jachson.......-......-- 


Upon the transfer of a note payable to bearer by deliy- 
ery, the transferrer ceases to be a party to it, and is not 
generally responsible thereon to the transferree, or any 
subsequent holder. But if he undertake to guaranty 
the payment of the same, he will be liable on that spe- 


cial contract, and that is a proper subject-matter of set- 


off. Ibid. 
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3. A transfers a note, payable to bearer, to B by delivery, 
and says, “ C, (the maker) although a poor man, is per- 
fectly good for his contracts, and if C is not good, I am 
good :” Held, that these sayings are admissible to sup- 
port a plea of a promise, and undertaking to guaranty 


the payment of the note. did. 
SETTLEMENT. 
See Adm’rs, &c. 10. 
SHERIFF. 
See Attachment, 1. Escape,1. Sheriff’s Bond, 1, 2. 
SHERIFT’S BOND. 

1. An execution issued upon an order absolute against 
the Sheriff, is irregular and void; the proper remedy 
being an attachment. The sureties on his bond, how- 
ever, are not discharged on that account ; their liability 


being for the official default of their principal, which 


is established by the judgment on the rule. Towns, 


Gow. &e. 0s, teks amd Wee. «.~ 350 6s canacsecceeeas 235 
2. A judgment against a Sheriff, on a rule to pay over 
money, is no satisfaction, and no discharge of the sure- 
ties on his bond. Jdid. 
3. A Sheriff’s bond, taken and approved by only two of the 
Justices of the Inferior Court, is not good as a Statutory 
bond. Crawford, Gov. Sc. vs. Meredith and another . - 52 


See Bond, 2. Escape,1. Pleading, 2. 
SHERIFF’S SALE. 
See Evidence, 32. Execution, 2,3. Lease, 2. 
SLAVES AND FREE PERSONS OF COLOR. 


1. Where a free person of color is a party to a suit, in the 
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Courts of this State, and dies, the suit abates ; and ad- 


ministration should be taken out on the estate of such 


free person of color. WNScranton et al.vs. Demere ct al.. 


2. A warranty of a slave to be healthy, does not extend to 
a warranty of soundness of mind, but of body only. 


Nelson vs. Biggers 


See Bailment, 1, 2,3. Criminal Law, 4,5. Evidence, 30. 
Legacy, 1. Limitation of Actions, 7. Pleading, 3. 


Wills, 5, 6, 15, 16. 
SPECIFIC PERFORMANCE. 
See Equity. 
STATUTE OF DISTRIBUTION. 
See Distribution, 1. 
STATUTE OF FRAUDS. 


1. By the 4th section of the Statute of Frauds, the pro- 
mise to answer for the debt of another person, must not 
only be in writing, butalso the consideration of the agree- 
ment. Parol evidence is inadmissible to prove a con- 
sideration extrinsic of the written agreement. Hender- 
son vs. Johnson, 390. Wain vs. Walters—considered 


and approved. hid. 


Contracts for the sale of goods, wares and merchan- 
dise, are not excluded from the operation of the 17th 
section of the Statute of Frauds, because they are exec- 
utory. Cason vs. Cheely 

Contracts for goods not in esse at the time, and of a pe- 
culiar character, so as to be unsuited to the general mar- 
ket, to be made by the work and labor, and with the 
material of the vendor, at the instance of the purchaser, 
are not within the 17th section of the Statute of Frauds. 


hid. 
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4. But all such contracts as do not primari/y contemplate 
work and labor to be done, or material to be furnished 
by the vendor, at the instance of the,purchaser, and for 
his use and benefit, and in which work and labor are 
not the essential consideration, are within the Statute, al- 


though work and labor may be requisite to make the 


goods, or to fit and prepare them for delivery. Ibid. 


Cotton prepared for market, Held, to be goods and mer- 
chandise, within the meaning of the 17th section of the 


Statute of Frauds. Ibid. 
See Equity, 30 to 40. Husband and Wife, 3. 
STATUTE OF LIMITATIONS. 
See Limitation of Actions. Usury, 1. 
STEAMBOATS, &c. 


1. In suine out proceedings under the Act of 1841, giving 
liens to boat hands, captains, &c., it is not necessary for 
the petitioner to aver that the boat was in the act of 
traversing the river when the services were rendered. 
It will be sufficient to state generally, that she was navi- 


eating the river. Butts and others vs. Cuthbertson 


He should aver that his claim is prosecuted within 
twelve months from the time it fell due. Jéid. 


The affidavit should aver a demand upon the owners of 
the boat or their agent personally, should name them, 


and aver refusal to pay. Ibid. 


The judgment should be entered up against the owners, 
as well as the boat herself. Jdzd. 


It is necessary that the affidavit state that the boat had 
arrived at the landing, port, or place of destination, to 
which she had been freighted. did. 
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6. It is not competent after judgment upon such proceed- 


ing, to amend, by substituting an entire new affidavit and 


petition. Ibid. 
SUMMARY PROCESS. 
See Promissory Notes, 2. Steamboats, 1 to 7. 
SURETY. 
1. Notice to the Cashier of the Bank, by the surety, to sue 
the principal, is a sufficient notice to the Bank, especial- 
ly where it appears that the Bank acted upon such no- 


tice. Bank of St. Marys vs. Mumford and Tyson 


A bank, when holder of a promissory note, is within the 


provisions of the Act of 1831, authorizing sureties to 


give notice to sue. Ibid. 


Parol evidence is admissible to show that one of the 
joint makers of a note is surety only, such fact not ap- 
pearing on the face of the note. Ibid. Judge Nisbet 


dissenting. 


See Administrators, §c. 11, 12. Bond,2. Equity, 11. She- 
riff's Bond, 1, 2. 


TENANT IN COMMON. 


1. One of several tenants in common may sue separately 
in trover, and the defendant may plead the non-joinder 
in abatement; but if he fail so to plead, he cannot take 
advantage of it on the trial, nor by motion in arrest of 
judgment; but will be confined to giving in evidence the 
interest of the other co-tenants in mitigation of dama- 
ges; and the plaintiff may proceed to recover his pro- 

portion or aliquot interest in the common property. 

Starnes and Paine vs. Quin 


2. In such a case the other co-tenants may afterwards sue 
severally, for their interest, and the defendant cannot 
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plead the non-joinder of their co-tenants in abatement. 


Ibid. 
3. One tenant in common cannot bring trover against his 
co-tenant, unless in case of the destruction or sale of 


the property. Ibid. 


In case of sale, trover will lie at the instance of the 


r 
= 


other tenants, against the purchaser; such sale is void as 
to them, and does not make him a co-tenant with them. 


Ibid. 
TESTAMENTARY PAPERS. 
See Deed, 1 to 4. 
TRACY, HON. EDWARD D. 
Report and Resolutions on his death. ......--+++++-++++++- 235 
TRESPASS. 
See Equity, 14. 
TROVER. 
1. In actions of trover, where there is conflicting evidence 
of the value of the property at the same time: Held, 
that the Jury may find the highest value proven, but are 
not compelled so to find; the ¢rwe value derived from all 
the evidence being the criterion generally of the dama- 
ges. Foster vs. Brooks, Adm’r..-....---.------++-- 287 
2. In trover for a slave, the measure of damages, as a gen- 
eral rule, is the value of the property at the time of the 
conversion, and the value of the hire of the negro since, 


up to the time of the trial. Schly vs. Lyon and another, 
Oi a ey weer er rrr ee re 530 


3. Where the property sued for is not of a fixed value, but 
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fiuctuates in price, evidence may be given of the value 
at the time of the trial. did. 

4, In trover bya dai/ee against the general owner, the mea- 
sure of damages is the value of his special property on- 
ly; but where the action is against a stranger, or wrong- 


doer, the measure of damages is the full value of the 


property—the bailee holding the balance beyond his 


own interest for the general owner. Ibid. 


See Pleading, 1. Practice, 1. Tenants in Common, |, 2, 


3,4. Trust and Trustces, 2. 
TRUST AND TRUSTEES. 


1. Where, under a trust deed, something is required to be 
done by the trustees to accomplish the objects of the 
trust, the trust is executory, and not executed. Sch/y 


vs. Lyon and another, Trustees, &c 


2. Where an action of trover is brought by trustees, in 
whom the legal title is vested, for the recovery of a ne- 
gro, the allegation that they sue “for and in behalf of 
one of the cestui que trust,” is surplusage, the trustees 


being the real parties. did. 

See Equity, 12, 30 to 40. 

UNDUE INFLUENCE. 

See Wills, 13. 

USURY. 

1. The right to recover back money paid on a usurious 
contract accrues from the actual payment, and not the 
agreement to pay. Rushing vs. Rhodes............-. 

2. A note originally usurious may be purged of the usury, 
by agreement of the parties, as where new notes were 


given for the principal sum loaned, with the lawful inte- 
rest added to the principal, at the time of each renewal: 





INDEX. 
Held, that an agreement to pay interest on interest that 
was lawfully past due, did not constitute usury; and that 
each renewal of the note was anew contract. Pinck- 


ard vs. Ponder 
UTTERING COUNTERFEIT COIN. 
See Criminal Law, 9. 
VENDOR AND PURCHASER. 


1. Possession retained by the vendor after an absolute sale 


of real or personal property, is prima facie evidence of 


fraud, which may be explained; and after the possession 
is proven, the burthen of explaining it rests upon those 
who claim under the sale; and the rule is applicable to 
voluntary conveyances and to sales for valuable conside- 


ration. Fleming, Guardian, vs. Townsend 


Purchasers are not embraced in the terms of the Statute 
13th Eliz.; nor is personal property embraced in the 
terms of 27th Eliz.; but purchasers fall within the spir- 
it of 13h Eliz., and personal property within the spirit 
of 27th Eliz. Ibid. 


Upon Common Law principles, a voluntary convey- 
ance is void against subsequent bona fide purchasers, for 


value, without notice. Jdid. 


Notice to the purchaser must be actual. The registra- 
tion of the conveyance is not such notice as will deprive 
him of the benefit of Statute 27th Eliz. Ibid. 


Where a creditor, who is the mortgagee, forecloses his 
mortgage, and purchases the mortgaged property at 
Sheriff’s sale under it, and suffers the property so pur- 
chased to remain in the possession of the mortgagor, after 
the sale, such retention of possession by the mortgagor, 
is a badge of fraud as against other judgment creditors. 


Williams vs. Kelsey & Halsted 


87 
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See Equity, 4. 
VOLUNTARY CONVEYANCES. 


1. Of personalty: are void against subsequent bona fide 
purchasers, without notice. Fleming vs. Townsend.... 103 


we 


fraud, and the burthen of explaining it rests upon the 


2. Possession by the donor is prima facie evidence of 
party claiming under the conveyance. Lid. 

See Vendor and Purchaser, 1 to 4. 

VOLUNTEERS. 
See Equity, 24 to 28. 

WARRANT OF ATTORNEY. 

See Appeal, 1. 
WARRANTY. 


1. A warranty of a slave to be healthy, does not extend to 
a warranty of soundness of mind, but of body only. 


Danan ie; DBS 6 aon 6s an eo ta bn REE AOR ES 
See Equity, 6. Pleading, 3. Set-Of, 1. 
WATER-CRAFT. 
See Steamboats. 


WIDOW. 


See Distribution, 1. 


WILLS. 


1. The 3d section of the Act of 1755, which requires all 
wills and testaments to be recorded within three months 
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from the death of the testator, is not of force in Georgia. 


Harrell and Harrell vs. Hamilton, Ea’r.........--- 


The opinions of physicians as to the sanity of the 
testator are admissible, whether founded on the symp- 
toms and circumstances, as coming within their own ob- 
servation, or as testified to by others. Potts and others 


GS: TAOUMO SITE eran it ET 


The opinions of the subscribing witnessesto a will, as to 
the sanity of the testator, are admissible without stating 


the facts on which they are founded. bid. 


The were opinions of other witnesses are not admissible, 
unless accompanied with the facts on which they are 
founded; but having stated the appearance, conduct, 
conversation, or other particular facts, from which the 
state of testator’s mind may be inferred, they are at liberty 
to express their belief or opinion, as the result of those 
facts. Ibid. 


If a negro interpreter, incapable by law of being sworn, 
is the only channel of communication between the tes- 
tator and scrivener who writes the will, and there is no 
other evidence of the testator’s knowledge of its con- 
tents, or his assent thereto, than that which is derived 
through this medium, the will cannot be executed. 


Thid. 


But if the will be written in the presence of the testa- 
tor, and in a language which he understands, and it is 
read over to him, and his dictation and approval of the 
instrument are interpreted by a negro in his hearing, 
and in the hearing of others interested in its contents, 
and he signifies no dissent thereto, by signs or other- 


wise, but, on the contrary, is understood to express him- 


self satisfied, the will may be established ; especially if 


it appears to have been made in conformity to the pre- 
viously declared intentions of the testator, as to the dis- 


position of his property. 
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7. Asa general proposition, afirmative testimony should 
outweigh negative. This rule, however, does not apply 
where some of the witnesses swear that the testator 
could measure corn, calculate interest, &c.and others that 
he could not. The testimony in both cases, is of the 


same character. Jdbid. 


Neither eccentricity nor imbecility of mind, nor extreme 
old age, nor being deaf and dumb, whether from birth, 
or the calamity be superinduced, nor *ncapacity to make 
contracts tor the purchase and sale of property, are suffi- 


dient to invalidate a will. Jdid. 


f 


9. The words “ non compos” (of unsound mind) are legal 
terms, and import a total deprivation of understanding. 


hid. 


10. If a:testator be non compos, his will is a nullity, how- 


ever just and prudent its provisions. Ibed. 


11. If the testator be partially deranged, either as to the 


legatee or subject matter of his will, he willbe considered 


as wanting sound and disposing mind and memory as it 
respects this particular will, however unimpeachable his 


character and capacity in other respects. Ibid. 
t . H 


12. If the testator has capacity to recollect, discern and 
feel the relations, connections and obligations of family 
and kindred, his will shall stand, however capricious or 


unreasonable its provisions. Tbid. 


13. Influence in procuring a will to be made, éo be undue, 
must amount to moral coercion ; it must destroy the free 
agency of the testator, and constrain him to do what is 
against his will, but what he is unable to refuse ; and it 
is immaterial whether this undue influenee be exercised 
by a negro or a free white person. Ibid. 

14. Under the Statute of Frauds, requiring wills to be sub- 
scribed by the attesting witnesses in the presence of the 


testator, it is not necessary that the witnesses should be 
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in the same room, or the same house with him; or that 

the testator should in fact see the witnesses subscribe 

their names: but it is necessary that the situation and 
’ 

circumstances of the testator and witnesses are such 

that the testator, in his actual position, might have seen 


the act of attestation. Ltobinson and Wood vs. King... 


15. The following clause in a will held to be void, as in 
conflict with the Act of 1818, against manumission of 
slaves: “It is my will that my old servant Writ, and her 
five children, and her husband, may be made to live com- 
fortable, under the superintendence of my friends, A and 
B, into whose care, and under whose protection, 1 do 
hereby give and place the negroes herein named, in view 
of their being treated with humanity and justfce, subject 


to the laws made and provided in such cases.” bid. 
16. Parol evidence held admissible to show that a will is 
illeeal and void, as being in conflict with the laws of the 
State against manumission. Jdrd. 
See Deed, 1 to 4. Evidence, 30. 
WITNESS. 
1. It is error in the Court to discredit the testimony of re- 


latives, as such; relationship being a circumstance only, 
from which the Jury may infer bias. Potts vs. House, 


2. As to opinions of witnesses, see Wills, 2,3, 4, and case 


above referred to. 


3. In claim cases, under the peculiar provisions of our Sta- 
tute, the defendant in execution is not a competent wit- 
ness for the claimant; nor can the declarations of the 


defendant in execution be received in evidence in favor 
of the claimant. Welliams vs. Kelsey and Halsted.... 


See Cashier, 1. Evidence, 3, 5, 7, 25, 26, 27. Interroga- 


tories, 1. 
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WRIT OF ERROR. 


1. The Court will not amend a writ of error, by striking 


out one party and inserting another. Arnold vs. Wells 


and Wife 


See Practice Supreme Court. 





